Novating design team to a contractor

Synopsis
Clients within the Construction Industry prefer to use the JCT Design & Build Contract rather than other traditional procurements methods. Novation is a process that allows Clients to oversee the early stages of design development of a project and then transfer the responsibility for the design to a Contractor after the contract has been awarded. By transferring the responsibility to the Contractor through novation the Client takes minimum risk contractually while retaining an influence on project design from the initial stages. This process transfers maximum risk to the Contractor as he becomes responsible for all future design of a project and all past design completed up to the point of a contract being awarded, this includes any design errors.

Both Contractors and Designers must work together closely on any design and build project, but particularly when novation has taken place. For a project to be profitable and be completed on time it is essential that there is a good working relationship between Contractor and Designer.

Research to establish if the process of novation has an adverse affect on the working relationship between Contractor and Designer was conducted. The aims were to identify factors that may affect the working relationship of the two parties and to understand the opinions of both Contractors and Designers about what affect novation has on their working relationship. The objectives of the research were to highlight specific problems within the process of novation and recommend improvements to industry. To achieve this research in the form of a literature review, questionnaires and an interview with Contractors and a Designer was performed.

The report recommendations are aimed at Clients to hold more pre-contract meetings with Contractors not just Designers, and understand the criteria a Contractor follows when appointing a Designer to ensure compatibility between parties when in Design and Build contract together.
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Chapter 1 - Introduction

1.1 Introduction to Subject
The Design and Build form of J.C.T contract (please see chapter 4.0) has become more popular with construction Clients that employ Contractors to construct new buildings and/or renovate existing structures. The Author's research has shown that the percentage of contracts tendered for under a Design and Build form of J.C.T has increased over the last five years. In conjunction with this the traditional form of JCT contract has decreased in popularity with Clients.

In many cases the designs which make up part of the contract between the Client and Contractor, under JCT Design and Build, are completed by a Design Team on behalf of the Client before the contract between the Client and Contractor is made. To ensure that the Contractor who successfully tenders for a project retains the Design Consultant that the Client employed prior to the contract being made it is sometimes necessary for a Client to novate (please see chapter 5) the design team across to the Contractor. The purpose of this report is to investigate into the problems, if any, with the process of novating a design team to a Contractor from the Client and suggest solutions. This report will also detail the affects on the working relationship between the Contractor and the Designer, and how novation either aids or hinders the working relationship
1.1.1 Aims of Chapter One
· To introduce the Dissertation subject area.

· The reasons behind the investigation of this Dissertation.

· To outline the work carried out and a description of the contents of the Dissertation.

· Detail a well constructed hypothesis that the investigation will either prove or disprove.

· To outline a guide to the report, and introduce each individual chapter.

· To detail the aims of the report and the objective that must be achieved to meet the aims.
1.2 Rationale behind I nvestigation
The interest into the investigation of "Are there always problems with novating a design team to a contractor?" came about after the Author's industrial placement. While working on site for a Contractor on a J.C.T. Design and Build contract where the design team was novated it became apparent to the Author that there were many differences of opinions between the Designers and the Contracting Company.

The main items of debate and disagreement between the Contractor and the Design Team were the Clients requirements. In the Author's experience there was a large difference of opinion of how design changes and/or variations should be treated between the Design Team and the Contractor.

Whilst profit-driven Contractor seemed to always look for the cheapest and most cost effective way of bridging any design problem; where as the Design Team gave the impression that they were more concerned about the aesthetics of the design and the Clients design opinions rather than the buildability and cost.


Many design variations that were requested by the Client, or those forced upon the Contractor were not always as the Contractor had specified to the Design Team. The Contractor felt that his time was wasted by the Consultant not designing elements as originally specified. The working relationship between the Contractor and the Designer seemed to deteriorate from the project start date, until beyond the design completion stage.

After the Author had asked other members within the Contracting Company about the novation of a Designer to the Contractor it became apparent that the relationship between Contractor and Designer was similarly affected on other projects. The Author had discussions with the Client of the project he was placed on. The Client stated that more building work was being undertaken using the J.C.T. Design and Build form of contract as this reduces the risk to the client and/or the person funding the project.

The Author found that under Design and Build more risk was placed on the Contractor, and that management techniques had to change to appropriately manage higher risk projects. He also realised that as more contracts were being made under the Design and Build form of contract with the Designers being novated to work for the contractor a greater knowledge of the subject area would be beneficial to the Author in the management of Design and Build contracts.
1.2.1 Originality of Thought
The Author had discussions with his Supervisor before commencing the research about the subject matter. A hypothesis was agreed upon that gave the Author scope to research areas of the process of novation in design and build contracting that have not previously been discussed in an undergraduates research project for the Supervisor. The process of novation being used in the design and build contract has recently become popular with Clients. The aim of the research is to establish if Contractors and Designers have not yet fully adapted to the change and improvements in the working relationship between the parties must be made to ensure that they remain competitive and profitable.
1.3 Subject Definition
Novation is a process in which [1]a contract between party A and party C is turned into a new contract between party B and party C. This process can only be achieved if all three parties agree that novation can take place.

A Deed of Novation[2] is commonly used to terminate a contract between parties A and B, and then create a new contract between parties A and C. There are standard legal documents, blank deeds of novation, which are available as downloads from the internet, for example at (www.citysolicitors.org.uk/legal_activities as of 28/03/06).


A deed of novation has been used for many years before it became popular with Clients in the construction design and build context. It is used in the sale of manufacturing companies, where components made are used by other larger companies. For example, the purchase of a windscreen wiper company by a new owner whilst retaining the commitment to an existing customer car manufacturer.

Novation has many other wider applications other than construction; Porsche in their latest brochure[3] offer a novated lease for their new motor cars. In this case an Employee of a company (the lessee) signs a lease agreement with Porsche (the lessor). A Deed of Novation, then supplied by Porsche, is signed by Porsche, the Employee and the Employer. This then transfers the responsibility for the payment to the Employer.

Novation is used in a construction context where the relationship between two parties has developed over time and the introduction of a third or new party is necessary. There then needs to be provision to contractually protect the existing parties in the relationship.
1.4 Report Intention
The intention of this report is to investigate how the working relationship between the Contractor and the Designer novated to the Contractor from the Client could be improved to their mutual benefit, and to the benefit of the Client. However, the report may show that there is no improvement to be made, and that the process of novation as it presently stands is adequate.
1.4.1 Aims
· To identify clearly factors that may affect the relationship between the Contractor and the Designer under novation

· To discover any adverse characteristics that may cause a poor working relationship between the Contractor and the Designer

· To clearly understand the opinions of Designers and Contractors that has been involved with novation

· To understand the attitudes of Designers and Contractors towards novation

· To clearly understand the definition of novation and the context in which it is used within the construction industry

· To identify any differences in attitudes between Contracting Companies towards novation under a J.C.T. Design and Build contract

· To understand why Clients now prefer to use the Design and Build form of contract rather than the Traditional contracts they favoured to use

· To identify why Clients within construction novate the Design Team across to the Contractor
1.4.2 Objectives
· To highlight specific problems within the process of novation that requires improving

· To investigate how the process of novation may differ between contracts and/or with varying Clients

· To identify differences between the Contractor's and Designer's opinion of novation under the J.C.T. Design and Build Contract

· To highlight areas within construction where it is necessary to use novation in Design and Build contracts

· To advise the Contracting Companies of the most economic way of managing a Design Team that has been novated by a Client

· To identify if a Contractor and Designer have a better working relationship, i.e. have a greater understanding of each others objectives and needs, under a traditional contract rather than novation under a Design and Build Contract
1.4.3 Hypothesis
"The working relationship between Contractor and Designer is adversely affected by Novation."
1.5 Overview of Research Methodology
The methodology of the research for this project will take the form of the following; please see the methodology in chapter three for a detailed discussion on the report methods used:
· A review of past and current literature concerning the background of novation within the construction industry.

· A review of specific literature concerning the working relationship of a Contractor and Designer.

· Discuss the definition of novation within construction, and where it is most commonly used in the industry.

· Design a questionnaire to send out to a selected Contractor and a Designer.

· Design an interview format and questions for a specific Contracting Company to answer on the subject of novation.

· Design an interview format and questions following the results of the previous interview to issue a separate questionnaire to a different Contracting Company to analyse company differences.

· Analyse results gathered in the interview to form a conclusion about the effect of novation in construction.

· Make suggestions or recommendations to the industry and Clients within the construction industry.
1.6 Overview of Main Conclusions
The Author's completed research shows that there are ten factors that could adversely affect the working relationship between a Contractor and a Designer under a novation agreement. The Author found through analysing an interview and questionnaires completed by two Contractors and an Architect that the reasons for novation having an adverse influence on the working relationship of a Contractor and Designer were that:
1. The time allowed for Contractor to Tender is not increased

2. The loyalty of Designer to Client remains evident after novation to the Contractor

3. There is usually a large distance between the Designers head office and the project

4. Insufficient design fees are allocated at the tender stage

5. There is an increased risk of error in design

6. There could have been a previously poor working relationship between the parties

7. The Designer may be inappropriate for the project

8. The performance of the Designer is not consistent throughout the process of completing the design

9. Novation is usually late or rushed from the Client

10. There is an increased probability of conflict between the two parties
The Author found that many of these factors were specific problems which could be attributed to the process of novation under a design and build project. Therefore, the results support the hypothesis of the research. However, additional research is required if the hypothesis is to be proven to be correct.
1.7 Guide to the Report
· Chapter One: Introduction - This section introduces the study and outlines the hypothesis, aim and objectives of the research. It indicates the origin of the Author's interest in the subject, why the hypothesis was chosen, and describes the methodology that was followed.
· Chapter Two: Literature Review - This section examines the literature research conducted by the Author. It is an investigation into the definition of novation, and describes where it is used within the construction industry. This section details the current view of the contractor in a novation agreement.
· Chapter Three: Methodology - This section of the report describes the methodology which was used to conduct this research. It shows how the information was collected. It also includes the topics covered within the interview and the design of questionnaires that were employed.
· Chapter Four: Design and Build Contracts - This section describes the forms of J.C.T. contract used and highlights the advantages and disadvantages to the Design and Build form of JCT contract. It provides an introduction into Design and Build and details the differences between the Employers Requirements and Contractors Proposals that are a key feature of the Design and Build contract.
· Chapter Five: Novation - This section of the report describes in detail the uses of novation within a construction context. It gives a definition to the process of novation as used in a Design and Build situation. This chapter details the conflict of interest the Contractor and the Designers tend to experience due to novation. It illustrates the problems that may arise in the design, payment of design fees and the varying levels of the Consultant's performance.
· Chapter Six:Analysis - This section of the report is the analysis of the questionnaires sent to Clients within the building industry and their Project Managers and the Designers. It analyses the interviews conducted with the contractors and additional information gathered.
· Chapter Seven: Conclusion - This section of the report presents the Author's conclusions based upon the findings within the analysis chapter of the report. It suggests solutions to the aims and objectives set out in the introduction, criticises the hypothesis around the report was based and highlights the possibility for further research.
Chapter 2 - Literature Review

2.1 Introduction
The literature review is a comprehensive analysis of all relevant articles, books and publications to this research project.

Derek Swetnam[4] describes the literature review as a report;
That is central to the dissertation and in all styles of work it has a number of functions:
· It shows that you have read widely around your chosen topic

· It demonstrates your critical understanding of the theory

· It acknowledges that work of others

· It informs and modifies your own research
The Literature review in this chapter is broken down into eight sub-headings. The chapter talks about the description of novation, then goes on to describe where novation is used today both in and outside the construction industry. The literature review describes the process of a Designer being novated to a Contractor. The final section of this chapter discusses and analyses in what way the literature which is reviewed is relevant to the Author's research project.
2.1.1 General Aims
· To break down the causes of the problem highlighted in the hypothesis into logical stages.

· To collect and analyse previous research and literature to further investigate the subject area of this project.

· To research any previously made recommendations.

· Make recommendations which have been concluded from a detailed literature review.
2.2 Aim of This Literature Review
· What is the description of Novation and in what context was it used before in construction?

· Where is Novation used today outside of construction and what is its main purpose?

· What other uses are there of Novation within construction other than a Designer being novated to a Contractor?

· When did Novation of a Designer to Contractor become popular with Clients in the construction industry?

· Have there been problems with the novation of a Design team to a Contractor in the past?

· When is Novation practical in construction contracts?

· What are the risks to the Contractor in the novation process?
2.3 Contents of Literature Review

2.3.1 Description of Novation
David Janssens[5] stated that:
Occasionally, an Employer may stipulate that the successful Contractor is to engage one or more of the Employer's consultants to complete the design and detailing of the project in the post-contract stage. Such consultants are employed by Contractors under 'novation agreements', i.e. a 'novation' agreement is a new agreement in substitution of a previous agreement between the Consultant and the Employer.
Novation exists when an agreement or contract between two parties is going to be broken and a third party enters to take the place the agreed or contract role of the party which is leaving the agreement or contract.


Novation can also exist when a third party enters into an agreement or contract without any other party leaving.

Jeremy Hackett[6] stated that:
"Novation" is a legal concept, formally providing for the re-employment of a Consultant by the Contractor, as part of the contract agreement between the Employer and Contractor. Should the Contractor merely choose to re-employ the same individuals who have previously sat the other side of the interview table from himself that would not be novation, but its effect would be very similar.
2.3.2 Uses for Novation.
Novation is not only used within the construction industry, the use of novation in law is much more commonly used in the buying and selling of manufacturing companies. In this context a novation agreement maybe drawn up by lawyers of a manufacturing company which intends to sell to buyer whilst still retaining the same business clientele. In this instance a customer of the business being sold would be novated across to the new buyer of the business, this ensures that the customer can always source what ever item the new buyer manufactures.

Ann Arbor[7] Stated that:
A hospital in Texas is taking electronic commerce beyond purchase orders and usage reports to adoption of digital contract management. The sooner hospitals are able to sign up to participate in new contracts, the sooner they are able to access contract pricing. Using the enhanced form management program, materials managers can submit forms online where suppliers can approve them, also online.

In this example a hospital in Texas is using the agreement of novation over the internet to sign up for new contracts much faster than it was able to previously.

This has benefited materials managers the most as they are able to source cheaper or higher quality materials from differing suppliers and simply transfer the agreement they have with one supplier to another using novation.
2.3.3 Alternative uses of Novation within construction.
The section above discusses how different forms of novation are implemented in areas other than the construction industry. However, within the realms of construction there are many more uses for the novation agreement to be used. The use of novation within construction has only been commonly used during the past decade or so, the main reason for this is the introduction of the JCT Design and Build Contract which made the novation of Designer to the Contractor much easier for the Client.

Before the introduction of Design and Build Contract novation was present in the same format it exists today in other industries as mentioned above. If during the construction process a Client was unable to fund any further necessary works and there was a willing buyer to stand in for the Client, it may be in the interest of the entering party to continue to use the existing Contractor. The easiest and least time consuming way to do this would be using the Novation agreement.

The second way in which novation occurred in a construction context before the introduction of the Design and Build Contract was if the Contractor was suffering from financial issues or the relationship between himself and the Client has been irreparably affected in someway. If a situation like this occurred it was beneficial for the Client to take on board a new Contractor through a novation agreement. This removed the necessity for the remaining works to be re-tendered, and the likelihood that the Client would have to pay an excess for the works to be completed.
2.3.4 When did novation become popular with Clients
Jim Smith[8] stated that:
The choice of a procurement method is probably the single most important decision the client makes, other than the decision to build. The various procurement methods can be described, as defined by Masterman (2002), under these three distinct categories:
· Separated and co-operative.

· Integrated.

· Management orientated.
In the last few years and particularly within the past decade the procurement methods for contractors have been moving away from the more traditional contracts as described above.

The change to a procurement method which uses the second and third categories above has largely been Client-driven; the main reason for this is that the Contractor has to accept a high level of risk if he is to tender successfully for a project. As more design development has been shifted across to the Contractor it is becoming easier and more cost effective for the Client to shift higher levels of risk to the Contractors. The Design and Build contract and all its variations have expanded considerably to accommodate a Client's needs in recent times.

The Royal Institution of Chartered Surveyors (RICS) [9] in 2000 stated that:
Design and build and its variations have expanded considerably in the last decade. It has increased dramatically in the 1990s going from a 10 percent share during the 1980s up to a 35 percent share of the construction procurement market, with management contracting declining to a 10 percent share.
Chan stated[10] that:
21% of private Clients in the UK use the Design and Build system, of which 42% commonly use Design-Novate and Construct for their projects. Design-Novate and Construct has also been widely adopted in Australia and Hong Kong.
David Jaggar[11] Stated that:
The major advantages of design and build are that all the risks, both financial and period for completion, are transferred to the design and build contractor, with the client only dealing with one organisation, so eliminating the complexities and frustrations of dealing with a range of separate organisations. The approach also overcomes the problem of the separation of design and construction, so saving overall time and allowing the design to reflect improved buildability in the construction solution.
The argument against this is that a Contractor may be taking a higher percentage of higher risk projects. However, as a Client is off loading a lot more risk than what was traditionally not possible in the past they are able to fund much more projects and engage a lot more designers. The result of this is that the Contractor has more work to tender for and a much higher chance of winning projects as more tenders will be processed.
2.3.5 Issues arising from using Novation in construction.
Jim Smith[12] stated that:
There is considerable debate as to the merits and demerits of the approach and it is fair to say that many design professionals were unhappy about the approach, not least because there was a reduction in their own influence and independence. However, a valid view put forward, which undoubtedly design and build suffered from in the 1980s, was that the quality of the final building was often inferior and the role of design was devalued, as the design and build contractors "shaped" the design to suit their particular methods of construction. More recent views from clients noted above indicate that they were satisfied with the quality of their completed design build projects.
The Design Manager of a Contracting Company plays a critical role in the development of design to determine a contract value for a project. The role involves being able to balance cost and quality and time constraints within a framework. This is an essential skill for all Design Managers or Project Co-ordinators. The Design Manager will work closely with the Commercial Manager at the tender stage of a Design and Build contract when novation of the Design team is being used by the Client. It is crucial that both managers work together to reduce the amount of design and financial risk the contractor will have to carry through the contract period if the tender submission is to be successful.

Allinson[13] states that:
The developments in the construction industry, the continuing specialisation of professions and the rising application of alternative procurement methods have all contributed to the gap between design and management, but they have also emphasised the need for a design professional with management and technological skills. The management of the process should ensure a successful and deliverable project
When Design and Build contracts first became widely used by Clients in the 1990's Contractors tended to manage the building works in the same way they managed traditional contracts. Here a Project Manager was responsible for the development of the construction and concluding the outstanding design issues as well as resolving any building sites day-to-day issues. Project Managers were supported by a number of other managers such as Services Engineers, Site Management and Quantity Surveyors.

Jim Smith[14] states that:
However, a single reporting source on all aspects of design and cost has not always benefited the client, contractor or the project. Projects have been organised in a very "flat" structure with numerous lines of responsibility reporting directly to the project manager. The larger projects would have over half a dozen separate factions directly beneath the project manager, including the above stated managers, structure coordinators, documentation managers, tendering coordinators, contract administration, project administration and occupation health safety and rehabilitation (OHS&R). In practice, this structure has proved to be an inefficient and ineffective form of management on many projects...
He continues to say that:
With the dominance of design and construct contracts, the management of the design and development of projects is essential to enable successful procurement and fast tracking. However, its weakness is in the management of design and cost during design development and the lack of understanding of how to achieve good design, to the expected quality and within budget parameters. The weakness is aggravated by the perception of the design cost control function having the single focus on "cost cutting" and not on value implementation.
The guidelines which a Contractor should follow before entering into an agreement with a potential Client are discussed further in this literature review. A Contractor will have in house guidelines showing how to interview and gain information from Designers to decide if it is worth investing the time, effort and expense in a project that if won, would result in a greater financial loss.

If this process is not conducted correctly or if any high risk items are overlooked in order to win a project a Contractor may find himself in court in an attempt to redeem his financial losses caused by poor design by the Consultants.
2.3.6 When is Novation Practical.
Thomas and Skitmore[15] State that:
Design, Novate and Construct contracts are more appropriate when:
· The time for completion of the project is 'of the essence'

· The budget for the project is fixed and extra resources of funding are very limited

· The project involves special design and technical requirements.
Procuring a construction project and building it within the time set, to come in on budget to ensure quality and to decrease the risk are the prime objectives of the Client. Despite increasing quality standards and the overall complexity of new building projects, less time and money is being allocated to the design, planning and bidding stages of a project.

Novation of a design team is practical when the Client is able to contract a builder into accepting more risk than he would feel normally comfortable taking. Recent market conditions, low interest rates, fierce competition within Contracting and the introduction of the JCT Design and Build contract giving Clients the opportunity to novate Designers has enabled Clients to use novation to their advantage.

It is neither possible nor practical for Employers to impose such a condition in all varieties of Design-Build, as the table, by Janssens[16] shows:
Novation of Consultants and the different varieties of Design-Build.
Variety of Design-Build Comment
Develop and Construct Most common variety where novation is applied.

Design-Build Novation often suggested by Employer, but

(Single-Stage Tender) Contractors should take care.

Design-Build By definition novation is not possible.

(Two-Stage Tender)

(Design completition)

Negotiated Design-Build Possible, but in this case it would usually be a 'named'

& Design & Manage. Consultant, in that the employer would be unlikely to

have already entered into an agreement with the Consultant.

Turnkey Novation would not normally be applicable
2.3.7 Problems with the novation process.
Before a Contractor accepts the imposition of a novated design team he should go through a procedure of checking that both he and the Designers to be novated will be able to work together productively from the tendering aspect to the completion of the design and the completion of the construction process. If the Contractor feels that the relationship between him and the Designer will not be a fruitful one then the Contractor may be better off declining the opportunity for tendering.


An alternative to this is for the Contractor to approach the Client and reach an agreement to waive the condition of novation. This may be in the interest of the Client as well as the Contractor in the long run; some Clients approached by a Contractor who also offer an alternative Designer have been awarded contracts.

Before entering into an agreement of novation with a Client the Contractor must satisfy themselves that they will be able to have confidential access to the consultants to be novated during the whole tendering process. This may be difficult for the Client as key designs maybe completed to give financial gains to the Contractor. Usually more than one Contractor may tender for one contract and the client could find a vast difference in price and differences in the design evolution between Contractors tendering for one project.

David Janssens[17] states that:
In this situation the contractor should seek answers to the following points, as a minimum:
· There will be many proposals and details that the Contractor will want his Designers to consider, and so the Contractor must check on what arrangements have been made to allow time for such discussions.

· How will any innovative proposals be kept confidential?

· What will be the Consultant's attitude to Contractor's alternative proposals derived during the tender period, and will the Consultant be prepared to work-up such ideas?

· Will the Consultant be able to devote sufficient time with the Contractor at the conclusion of the tender period for detailed checks for errors and omissions, and assist with the risk assessment?
If a Contractor is able to satisfy himself that all the points above have been answered in sufficient detail then they may feel confident that all risk has been allowed for and that a tender submission could be feasible. If all the points are satisfied then the Contractor should be confident about entering into a novation agreement with the Client.
2.3.8 The risks to the Contractor in the novation process
When a Designer is novated to a Contractor by a Client this brings much more risk than other procurement methods. Under novation it is not the Client that is responsible for the design of the project and the Contractor has not been in control of the design from the initial stages. This increases risk as it is the Contractor who is responsible to check the designs of the project whilst under a deadline to return a tender bid.

By using novation the Client can get the best of both the traditional and design and build contracts. The Client has control over the design at the initial stages of the project and can develop the design as he wishes as he would in a traditional contract. But he also transfers the risk of design error and ensures better cost control with fewer variations, a key feature of the design and build style of contract.

Thomas and Skitmore[18] describe the Contractors' risks in the novation process as follows:
1. The novated Design Team's ability to perform

2. The lack of Design Team's fees allocated to the post-novation phase

3. Working relationships with the novated design team

4. The timing of the novation.
2.4 Conclusion.
Much research has gone into the reading around the subject of novation as this literature review shows. The introduction of the Design and Build Contract has benefited U.K. Clients within the building industry especially in the past ten years because of the use of the novation agreement.

Recently due to the competitive construction market it has been the Contractors which have had to take responsibility for most of the risks which would have traditionally been the responsibility of the Client.

A novation agreement between a Client and Contractor for the Design team should in theory work; but it is the responsibility of the Contractor to firstly interview the Consultants that are to be novated to him and ensure that a fruitful working relationship for the duration of the project.

The literature review shows that problems occur when there is a breakdown in communication between the Contractor and Designer resulting in designs remaining incomplete or not being developed according to the Contractors budget. As the majority of risk is placed onto the Contractor the Client could be expected to pay a little extra on the contract value as designs are incomplete by as up to 70%.

The Client has to expect a price increase because of risk added to certain elements of the construction. However, the price should be lower than if the Contractor encounters an item that has not been priced correctly or has not had the right amount of risk allocated, resulting in a financial loss for the Contractor.
Chapter 3 - Methodology

3.1 Introduction to Methodology
Here the Author has explained how the topic was chosen for the investigation. It also shows how the literature information was collated to produce the literature review which makes up the previous chapter. Below is the method that was used to collect data and conclude the research.

The first stage was to conduct a literature review (please see previous chapter), this stands as the basis for all the additional research conducted in this dissertation.
3.1.1 Background Studies
The additional chapters of the background studies are an integral part of the Author's research as they act as an extension to the literature review. This section also gives an in depth research into the two most important components of the hypothesis (i) Design and Build and (ii) Novation.
3.1.2 Design and Build
In the first section of the background studies there is a description of the design and build contract which is used by Clients within the construction industry (please see chapter 4.0). This chapter describes the differences between the design and build form of contract and other popular contracts used by Clients including a description of the application of the care and skill clause used in contracts. In this section the Author provides the different uses of design and build from the perspective of a Client novating a design team to a Contractor and the when the Contractor has the choice of which consultant to use.
3.1.3 Novation
The second of the background studies looked at the novation aspect of the proposed hypothesis (please see chapter 5.0). Here is a description of what novation is and its uses in a design and build context within construction. The chapter describes the possible causes for a conflict of interest between the Contractor and the Design team. It also states what issues may arise because of novation; particularly in terms of the project design, payment of the Design Team's fees and any changes in the performance of the Design Team.
3.1.4 Interview
The Author decided to interview the Contracting Company about the subject of the dissertation because this would give an insight into the company that the Author will be working for after his degree course is complete.

The interview questions were constructed from integral parts of the literature review, and enabled the Author to collect qualitative data to analyse the hypothesis. The interview was held with the Author's sponsorship company. The Contracting Company has had several years experience at dealing with novation of a Design Team from a Client, and they also have maintained a high percentage of Design and Build projects over recent years, (please see figure 1.0). The interview was held with both a Senior Commercial Manager of 25 years experience and a Senior Design Manager of over 30 years experience in the construction industry. The questions asked in the interview were designed to give the point of view from the Contractor about the working relationship between himself and the novated Design Team.

When a Client novates a Design Team to a Contractor it is the Contractor who will have to bear the largest majority of risk for the design and construction of a project, therefore the view of the Contractor about the situation is of up most importance. Time constraints of the research project meant that it was not possible to interview an Architect about the same subject then cross reference this with the Contractor.
3.1.5 Questionnaire
The Author decided that the Architect's opinion of the Contractor's responses to the interview would be best made on a questionnaire. As mentioned above the Author decided to obtain the opinions of an Architect by way of questionnaire, this reduced travelling costs for the Author and allowed him to carry on the report while the Architect completed the questionnaire. The questionnaire was sent to an Architect of over 30 years experience in design and one who is used regularly by the Contractor interviewed for design and build contracts. The Architect has experienced the process of novation both separately and with the Contractor interviewed.

The questions which made up the questionnaire were derived from the responses given by the interviewed Contractor. The aim was to establish if the Architect was in agreement with certain aspects of the Contractors comments. Also the questionnaire was designed to pick out any similar responses between the two parties, to establish a theme and a solution to any common problems.
3.1.6 Confirmation of Results
The results found in both the questionnaire returned by the Architect and the interview with the Contracting Company were analysed to determine any common features and responses made by both parties. The similarities that were found were sent to a Senior Commercial Manager at a different Contracting Company for his opinion of the results, and to ascertain whether there were similarities within a different organisation. The analysis was completed by the Author to remove the possibility that the results found from analysing the one Contractor and Architect were specific to that Contractor and were not representative of the industry as a whole.

The Contractor was a regional competitor to the Author's sponsorship company and has large experience in dealing with novation and using the design and build form of contract.

The research data collected was qualitative owing to the nature of the subject and the whole nature of whether novation under a Design and Build contract is based on opinion of many professionals. It would be extremely difficult to measure the success or failure of novation from a quantitative aspect as both Contractors and Designers may not freely share economic data regarding the financial outcomes of a contract where the design team was novated to the Contractor.
3.2 Aims & Objectives of Research
· To give a clear explanation as to the reason why methods were used, and why others were dismissed.

· To clearly indicate the research methods such as the literature review and methodology used at each stage of the research project.
3.3 Topic Selection
Derek Swetnam[19] stated that:
Research is enquiring into some aspect of physical, natural or social world. It must be systematic, critical, empirical and have academic integrity.
The selection of the topic was derived from the Author's industrial placement during the third year of his course. The Author observed whilst on site that the relationship between the Architect and Contractor was a lot less cordial than other sites the Author had worked on in the past.

On investigation with both the Contracting Company and Design Team it was discovered that this was both the Design and Build contract in place between Client and Contractor and the Design Team had been novated across to the Contractor upon successfully tendering for the project, before work had commenced on site.

It was this that led to the interest to investigate further this subject area. The Author realised that the research undertaken had to be completed within a certain time frame. This placed great restrictions on the amount of research that was possible in the fixed time period. Holt[20] explains that most important that, this volume of research has to be realistically possible within the time frame

There were many restrictions which influenced the topic selection. The question of if the report title and idea was at all possible must be asked. David Swetnam suggests that [21]many ideas will have to be crossed out on grounds of impracticability.
The research project has followed the following steps taken suggested by Derek Swetnam21:
Checking Feasibility
· Is the project physically possible in time, distance and volume of the work?

· Can it be afforded? (50 letters and stamped addressed envelopes will cost around £30)

· Do you have, or can you rapidly develop the skills needed to conduct the research?

· Will you be permitted to gain access to the suggested sites?

· Can you find the necessary literature?

· Are there any ethical or moral problems to overcome?

· Will the topic remain 'live' over the period of the research?

· Would you have the support of your Tutor and your colleagues?
This approach to checking the feasibility of the study area is echoed by Holt. However, Holt[22] does mention that the production of a dissertation is a circular in nature as the extract below shows:
3.4 Literature Review
Derek Swetnam[23] states that the literature review is a central part of the dissertation and in all styles of work it has a number of functions.
3.4.1 Literature Review Functions.
· It shows that you have read widely around your chosen topic.

· It demonstrates your critical understanding of the theory.

· Acknowledges the work of others.

· It informs and modifies your own research.
Reviewing literature is an important part of any research project, as this enabled the Author to sample previous research compiled by others. This in turn aided the Author in forming an individual opinion of the chosen subject area. The literature review is the compilation and assimilation of as much information as can be gathered before a concise methodology can be formed.
3.4.2 Literature Data Collection
Following the selection of the subject matter and after the Author had decided upon a title and hypothesis research into previous relevant literature was necessary.
Step 1 - The Author initially searched for existing relevant literature using the Pilkington Library at Loughborough University. This involved using the search engine on the catalogue OPAC which is widely available at the university library. This method further reduced the time taken for the research to be performed. This method was adopted over any other as the Author was able to search for literature by the specific Author, Title or by using Keywords, many irrelevant books can be eliminated in this way.
Step 2 - The second stage of the research the Author used the Metalib system again at the library at Loughborough University. The purpose of this research was to obtain more up-to-date information from specific legal and construction related journals and articles. This method of research yielded more research and information relevant to the topic than the process described in step one. The reason for this is that only key construction industry literature was being searched rather than standard text books which cover a broader range of subjects.
Step 3 - The Author concluded the literature review by a comprehensive search for articles, journals and newspapers from around the world. This was completed by use of the internet, an in depth search of building magazines, any construction news and the Construction Managers Journal. General internet search engines were used such as Google (http//www.google.co.uk). However, these sources tended to give a broad result.

The Author found that the views and opinions of previous Authors on the subject and past Researchers were more prevalent in journals and articles rather than in books and newspapers.
3.6 Limitations
· The research project accounted for three modules in the final year of the BSc Commercial Management and Quantity Surveying degree the Author is studying. As a result of this the Author felt it was important to prioritise tasks. Efficient time management was required to compile the research project as well as completing all other modules to the highest criteria possible.

· The Author realised that there was not much literature expressing opinions of others in large broad subject text books.

· Most of the literature review was obtained from the articles found in journals sourced via the internet or using Metalib.

· There were financial and expenses limitations as only a few travelling expenses could be afforded by the Author. This is the main reason why the Author opted to send out a questionnaire to an Architect that would have under normal circumstances have been personally interviewed.

· Owing to the nature of the topic and subject area the Author predicted that information to support his hypothesis may not be freely shared. This would be true of any cases that could arise between Contractors and Designers.

· Due to time limitations impose upon the Author it was only possible to interview his sponsoring company in some detail. This information was cross reference with one other major Contracting Company to establish if there are differences in opinion and/or management between the two companies.

· As a result of the small sample of three professionals one being interviewed and the other Contractor and Architect responding by questionnaire Hypothesis specific questions were asked. However, it will be difficult to say that the results found were accurate of other or all Contracting and Design Organisations.

· The findings that were made only partially support the hypothesis owing to time and financial limitations. Additional research must be completed to ensure that the results found by the Author either prove or disprove the hypothesis.
3.7 Negotiation
Derek Swetnam[24] states that:
A ll research for dissertation requires a certain amount of negotiation to gain access to information or interviews with professional.

He advises to follow these general tips:
· All communications to be of a high standard and quality.

· If possible check names and statuses beforehand.

· Be friendly but formal

· Explain what you intend to do.

· Offer to make results available if possible.

· Work to their time limitations, not yours.

· Cultivate your legitimate status.
3.8 Questionnaire
The questionnaire was aimed to be answered by:
· An Architect who has experience of working for a Contractor under novation
The Author decided that the questionnaire would be the preferred method to obtain research information from the above sources rather than interviews. The main reasons for this are the time and cost of research, and because the Author had built up a number of contacts and relationships during his year in industry. It would be easier to send out a questionnaire to a selected Architect where a return of information could be assured.

Some commercial marketing organisations such as the Readers Digest offer free prize draws and still get low responses to the question asked. When constructing a questionnaire general consideration must be made before even the first question is written.

Derek Swetnam[25] states that:

Remember that a low rate of return may have research significance and has to be reported. You will be fortunate if you reach a 70% rate of response on personally collected questionnaires, and postal ones may be as little as 10%.

An effective questionnaire should be well structured and requires good planning and an overall design.

Robert Patterson[26] suggests that:

The Objective of constructing effective questionnaires is not to help researchers avoid embarrassing inquiries like that of the supervisor. More important, the objective is to prevent researchers from asking poorly designed questions and administering faulty questionnaires.

The method employed by the Author to construct the questionnaire was to try and see the questionnaire from the recipient's perspective.
· Would the person reading and completing this be interested and co-operative in filling it in?

· How could the recipient be encouraged to answer all the questions set and give the optimum information?
Oppenheim[27] suggests that:

Decisions on research techniques must be summarized and fall into the five groups shown below:
· The main type of data collection, interviews, postal questionnaires, contents analysis of records and observational techniques.

· The method of approach to respondent (Sampling selection, sponsorship, state purpose of research, length and duration of questionnaire, confidentiality and anonymity.

· The Build up of question sequence or modules within questionnaires and the ordering of questions.

· For each variable, the order of questions within each module, using approaches such as a funnelling

· The type of question to be used; examples include 'closed' question with pre coded answer categories versus free response questions.

The Author constructed the questionnaire following the suggested format by Oppenheim[28]:
· Length - Keep questions short in length, no sentence should be over twenty words in length.

· Avoid double barrelled questions - Keep questions simple, straight forward, clear and understandable.

· Avoid Proverbs

· Avoid double negatives - this will cause confusion.

· Don't Know / Not applicable - do not give options not to respond

· Simple words should be used - Acronyms, abbreviations, jargon and technical terms should be avoided.

· Beware of the dangers of double usage.

· Some words are notorious for their ambiguity.

· All closed questions should start their lives as open ones.

· Beware of leading questions - Do not assume anything

· Pay attention to the details - i.e. font size of the writing.
There are many advantages with sending out questionnaires in the post, the main ones are as follows:
1. 1. Avoidance of any bias which could come from an interview situation.

2. 2. Ability to research a wider range of people who respond.

3. 3. There will be a lower cost of processing the data that is collected.

4. 4. There will be no travelling costs incurred to gain the research.
However, the Author decided to hold telephone conversations with the professionals willing to complete a questionnaire and agreements were made that the questionnaire was to be emailed to them and then returned by email. This resulted in a faster return at a much smaller cost, resulting in greater time being available to process the data gathered.
3.8.1 The Questionnaire to the Architect
1. Would you agree or disagree that the four points above are the significant factors that increase risk to the Contractor & Designer when the Designer has been Novated to the Contractor?
This question is the same as question one in the interview questions posed to the Contractor. The purpose of this question is to establish whether or not the Architect that completes the questionnaire agrees with the above statement, and to validate the Author's research completed in the literature review.
2. Does the lack of fees available to the Designer have such a large impact on the performance of the Designer for the project?
This question is used to establish whether a lack of fees available to the Designer towards the end of the design has an impact on the Designers output and performance throughout the duration of the project. This question is used to cross reference question three of the interviewed Contractor.
3. As the Designer for the project pre-novation, do you think that your main objective is to satisfy the Client not the Contractor with your designs post-novation?
The question is designed to find out if the Designer sees the Client as the main source of information for designs to be complete, or any variations that need to be made, rather than the Contractor.
4. Do you value the opinion and choice of design elements of the Client over the Contractor even after novation?
The Purpose of this question is to discover if the Designer would still prefer to take instructions about design and specification from the Client rather than the Contractor, even after novation has taken place, and if so for what reasons.
5. In your opinion are there more or less conflicts between the Designer and the Contractor because of novation?
The Purpose of this question is to cross reference the information given by the interviewed Contractor in question six. It will establish the Designer's point of view on the amount of dispute that occurs because of novation.
6. Are the aims and needs of the Client pre-novation completely different to the Contractor's post-novation?
The purpose of this question is to discover if the Designer understands fully that there is a difference in the needs and aims of the Client pre-novation and the Contractor post-novation. This question will give the Designer's opinion of the novation situation.
3.8.2 Cross Reference Questionnaire with a Rival Contracting Company
1. Would you agree or disagree that the four points above are the significant factors that increase risk to the Contractor & Designer when the Designer has been Novated to the Contractor?
This question is the same as question one in the interview questions posed to the Contractor, and question one of the questionnaire sent to the Architect. The purpose of this question is to establish whether or not the rival Contractor that completes the questionnaire agrees with the above statement, and to validate the Author's research completed in the literature review.
2. In the response from the Contractor in question two, he states that novation would be good to use if the Contractor is given more time to tender for a project to check for all design errors. In your experience is the time given to you for tendering by a Client long enough when novation will take place?
The Purpose of this question is to cross reference the statements made by the previously interviewed Contractor in question two. This question is used to establish if the statement about more time being needed from the interviewed Contractor is consistent with another Contractor.
3. In the Contractor's response to question two he states that problems with novation occur because of geographical differences, i.e. the Designers often are based in other areas of the country or even the world. Have you found this to be true in your experience?
This question is to enable the Author to analyse the statements made by the interviewed Contractor in question two, to establish if the distance of the Design Team from site makes a difference to the working relationship pf the Contractor and the Designer.
4. In the Contractor's answer to question three he states that design fees that appear in the tender documents, usually stipulated or suggested by the Client, are insufficient to complete the design fully, and this has an adverse affect on the Design Team's performance. Do you take any provisions to ensure that the fees do not become depleted?
This question is used to find out if provisions are made by this Contractor to cover the rising design fees, where the Interviewed Contractor does not.
5. In the same answer the Contractor goes on to say that Designers are quicker to provide design solutions and to overcome problems at the beginning of the project, but interest and efficiency fades as the design becomes more complete. Have you found this to be the case in your experience, and what if any, are the reasons for it?
The purpose of this question is to discover if the Contractor questioned makes similar comments about design fees as an answer to this question as the interviewed Contractor.
6. In your experience does the Designer value the opinions of the Client more than the Contractor even after novation has taken place?
This is a direct question written as a result of the answers given by the interviewed Contractor and the responses from the Architect. This question shows if the answers given are correct and consistent with the industry at the present time.
7. In the Contractor's response to question five he states that the time allowed for tendering is not long enough for the increase in risk associated with novation, something that is echoed in question two. Would you agree or disagree that this has a negative affect on the working relationship between the Designer and the Contractor?
The interviewed Contractor makes several references to the time for tendering when novation is involved is not nearly enough. The question is used to find out if other Contractors suffer from the same situation.
8. In the Contractor's answer to question six he states that there are more minor disputes, just general disagreements to design and specification, than any other procurement method, but there are less large disputes. Would you agree or disagree with the statement made by the Contractor?
The majority of disputes between Designer and Contractor are minor but often has been confirmed by both the interviewed Contractor and the Architect. This question is used to establish if the answers given by the interviewed Contractor are consistent with another Contractor.
3.9 Interviewing
Interviewing is a technique which is used to collect data which can stand on its own or be processed by following it up with other research methods. Interviews should have a structure and never be completely random as they demand a heavy investment of time.

David Swetnam suggests that [29] "short interviews will take an hour to organise, and hour to carry out and half an hour to reflect on."
An interview is a structured way of obtaining research and is not a conversation. The Author decided to use a structured format to his interviews, this was to maximise the use of time with the people interviewed.

The less structure the interview has the more skill is required for interpretation and there is a higher potential for interviewer bias to be prevalent.

Derek Swetnam29 states that:
A well structured interview should include the following:
· The personality of the interviewer.

· Time control.

· The location and environment of the interview.

· Shared knowledge of interviewer and interviewee.

· Techniques of data collection and analysis.
The interview questions were produced with the intention of specifically targeting the Commercial Management and Design Management of a large Building Contractor. The reason behind choosing to question both Commercial and Design Managers was that these are the people who deal with both the legal/financial aspect of novation within a contract and management of the developing design and Designers on a Design and Build contract.

As the interview is aimed at higher management within a Contracting Company the questions asked were succinct and designed to gain maximum information in the minimum time period.

The obvious reason for this is senior management's time is precious to them and most do not want to be tied up in research interviews for half of a day.

The Author conducted his interviews as follows:

Suggested by Derek Swetnam[30]:
· Formal but friendly.

· Follow a schedule.

· All interviewee's were treated the same.

· Prompt without being directing.

· Did not volunteer any answers.

· Avoided innuendo.

· Was not patronising.

· Was tolerant and patient.
Following the literature review in particular the section on the risks to the Contractor in the novation process, an interview with the Author's sponsor company was arranged to discuss Thomas and Skitmore's findings. The purpose of the interview was to establish the Contractor's view and previous experience of novation within design and build. The discoveries made by Thomas and Skitmore became the basis of the questions asked to the Contractor.

The answers given by the Contractor at the interview will establish what to include in the questionnaire. The findings made from the Contractor interviewed were cross checked with a Designer and a Client (by way of questionnaire) that have dealt with the Contractor on a design and build project that involved the novation of the Design Team. The interview was carried out HBG UK Ltd regional office in Leeds, where the Author had spent some time while on his industrial placement 2004/5.
3.9.1 The Interview
Research by the Author has shown that the four major risk related factors for a Contractor and Designer under a novation agreement are as follows:
1. The Consultant's ability to perform

2. Lack of fees for Designers

3. Poor working relationship between Design team and the Contractor

4. The time at which novation takes place
1. Would you agree or disagree that the four points above are the significant factors that increase risk to the Contractor & Designer when the Designer has been Novated to the Contractor?
The purpose of this question is to establish whether or not the Contractor interviewed agrees with the above statement, and to validate the Author's research completed in the literature review.
2. What in your opinion restricts the novated Consultant's ability to perform for the Contractor?
This question establishes the view of the Contractor as to what, in the Contractor's opinion, restricts the performance if anything, of the Design Team that is novated to him. The ability, or inability, to perform when the Design Team is novated could have an affect on the working relationship between the Contractor and the Designer.
3. In your experience is there a lack of fees available to Designers after novation has taken place?
This will find out if the Designer's fee is advised by the Client to the Contractor pre-tender are sufficient to complete the design of the project. It will also show if the level of fees has an effect on the working relationship between the Contractor and the Design Team.
4. Do you think that the working relationship between the Contractor and the Designer is adversely affected because of novation, and if so for what reason is the relationship affected?
This question is directly related to the Author's hypothesis. It will show if there is a relationship between the process of novation and the working relationship of the Contractor and the Design Team.
5. Why does the timing of the novation of the Designer to the Contractor affect the level of risk experienced by the Contractor?
The purpose of this question is to establish if there is a correlation between the level of risk that has to be taken by the Contractor, and the time at which novation takes place. However, this will only give the opinion of the Contractor.
6. In your experience are there a higher proportion of conflicts or disagreements between the Contractor and the Designer because of novation rather than other traditional forms of procurement?
This question will establish whether there are more conflicts of interest or disagreements between the Contractor and the Designer in novation. This question should validate or invalidate the Author's concentration on the design and build aspect of the hypothesis.
Chapter 4 - The Design & Build Contract

4.1 Introduction
The origin of Design and build is not in the construction industry, Rowlinson[31] explains that many modern industries have a tradition of design and build work. Industries that have a tradition of design and build work include car manufacturing, ship building and the pharmaceuticals industry.

However, Banwell[32] stated that in construction the responsibility for design is removed from the responsibility for the building more so than any other industry. Rowlinson[33] writes that the reasons for the division between design and build within construction are complex and are because of historical precedent, professional distinctions and the prototype nature of construction projects.
4.2 When did Design and Build Start to become Popular
Rowlinson[34] reports that major Construction Companies started to introduce design and build capabilities from the mid 1970's, and that by 1983 of the 900 Construction Companies entered in the Kompass Register[35] 34% offered a design and build service.

In the same year Moore[36] found that of 38 Contracting Companies interviewed, design and build made up 24% of their collective turnover. A year later Rowlinson and Newcombe[37] observed that of 100 construction related Clients interviewed 26% of projects let were procured on a design and build contract.

The growth of the use of the design and build form of contract remained rapid as reported by Rumble and Martin[38] in 1997. They reported a rise in the use of elements to structure both Employer's Requirements and Contractor's Proposals which are a key feature of the design and build contract. This growth has continued to date as figure 1.0 shows in the introduction to this report.
4.3 Advantages of Design and Build to Construction Clients
David Janssens[39] explains that in the traditional JCT building contract the Client must hire Architects and Engineers to design separate from Contractors to build. Beard et al[40] state that the designers complete all designs and specifications in a traditional contract and the Contractor is then forced to select subcontractors, plant and material based on the lowest price because of competition. Clients usually select Contractors on the basis of the cheapest price and therefore do not get the opportunity to discover any design variations the Contractor may be able to offer. This could explain why the Design and Build form of contract has become so popular with Clients in recent years.

Beard et al38 states that there are many advantages for a construction Client to chose the design and build route for procurement than any other, the advantages are:
· Singular Responsibility - Design and Build gives the Client a contractual method to make the Contractor solely responsible for all aspects of the design and construction process necessary to produce the specific output. Due to single point responsibility all aspects of coordination, quality, cost control and scheduling are down to the Contractor. This removes the ability for the Contractor to blame others for errors and shortcomings.

· Quality - The more accountabilities and responsibilities implicit in the design and build process act as motivation for the Contractor's high performance and superior quality of building elements. When the Client's expectations and requirements are documented i.e. in the specification it becomes the responsibility of the Contractor to produce a building which meets the specific criteria.

· Time Savings - The design and build processes can overlap. Bidding periods and redesign are eliminated in the design and build procurement method; the result of this is construction time being dramatically reduced. Fast track construction techniques can be used in design and build which allows the building works to commence while the design is being finalised.

· Cost Savings - In the design and build process Construction Managers and Designers can work together to evaluate alternatives in materials, systems and methods more efficiently than any other procurement type. Value engineering becomes more effective when builders and designers work together.

· Reduction in administration - Due to the single point responsibility of the design and build contract, the administration that has to be completed by the Client is reduced significantly.
4.3 Types of Design and Build Contract
Chappell and Powell-Smith[41] states:
There are many terms which are used indiscriminately for design and build. There are differences. The five main types of design and build contracts are as follows:
1. Design and Build - The Contractor takes full responsibility for the whole of the design and construction process from its initial briefing to the completion of the project. This is a term which the industry tends to use as the general name for all variants of this procurement category.
2. Design and Construct - This is a wider term. It includes design and build, but also other types of construction such as purely engineering works of various kinds.
3. Package Deal - This term can be used to refer to either of the previous situations. Strictly, the term suggests that the Contractor is responsible for providing everything. It particularly refers to systems of industrialised buildings which can be purchased and erected as a package. The Employer will usually be able to view similar completed buildings before proceeding. Closed systems of industrialised building are indicated.
4. Turnkey Contract - This is a procurement method in which the Contractor really does do everything, including providing the furniture required. The idea is when the Employer takes possession; all that remains to be done is 'turn the key'. It has been said that this is not a term with a precise legal meaning. However, another view is that the use of such a term in the contract documents is likely to indicate that the Contractor is undertaking at least some design responsibility.
5. Design and Manage - This is not strictly design and build at all, but simply an architect led version of the Contractor led construction management procurement method.
4.4 Client's Needs and Aims in Construction
Turner[42] suggests that not all Clients have similar aims and needs for a construction project. However, the design and build procurement method best serves the majority of Client's standard requirements, such as:
· Satisfaction of Function - This is the primary aim for all Clients. Are the specific needs of the Client met, or surpassed, by the Contractor.

· Achievement of Economy - Does the project deliver value for money, and is the Client receiving the best result for the capital invested with the Contractor.

· Control of Programme - Some Clients require a firm control of the programme, in cases such as these the Contractor will have more control of payment than he would normally have.

· Creation of Aesthetic Condition - The Client by principle always wishes to be in control of the design. Clients should be aware that this could prohibit the Contractor's ability to perform. However, this aspect seems to always be a primary aim for Clients in the construction industry.
Turner40 states that:
In general the Employer states what he wants, where and when he wants it, together with any budgets or limitations. All the precise detail is usually worked out by the Contractor and the Designer.
4.5 Disadvantages of Design and Build to Contractors
Hughes[43] explains that the apportionment of risk in a design and build situation is unique as it is unlike all other construction procurement methods. Hughes41 qualifies the point made earlier in this report by Beard et al[44]that the uniqueness of the design and build contract is because of the single point responsibility. Design and build contracts also focus more on the Contractor's Proposals to meet the Employer's Requirements. Hughes41 finds that the main risks to a Contractor in a design and build contract are as follows:
· Money - The financial risks with design and build are purely the Contractors, as the risk of the project cost exceeding the price paid by the Client lies solely with the Contractor.

· Completion of the Project - Contractors are committed to finish a project through the design and build contract, and similarly a Client is committed to allow the Contractor to finish.

· Default by Client or Contractor - All faults in the finished project will be the sole responsibility of the Contractor. It is the Client's responsibility to decide whether a fault found is caused by bad workmanship or bad design.

· Time - The Contractor is responsible for the project being completed on schedule. This again is due to the single point responsibility that design and build brings.

· Quality - If the Client requires a high quality building in the subjective sense of the word, there are no features in the design and build procurement method which could compromise that requirement.
4.6 JCT 2005 With Contractor's Design
Clause 2.19.1 of the contract sets out the design standard to be achieved by the contractor. It is a reasonable care and skill clause, instead of using those words it achieves the same standard by a slightly more oblique method, as this Clause states[45]:
"......The contractor shall have in respect of any inadequacy in such design have the like liability to the Employer...as would an Architect or, as the case may be, other appropriate professional designer holding himself out as competent to take on work for such design who, acting independently under a separate contract with the Employer, has supplied such design for or in connection with works to be carried out and completed by a Building Contractor not being the supplier of the design".
There is an attempt in this lengthy clause to make it clear that although the Contractor is designing and building he is to be treated in the same way as an independent consultant separately engaged by the client i.e. he has a reasonable skill and care design obligation.
4.6.1 Employer's Requirements and Contractor's Proposals
The un amended Standard Form only makes the Contractor responsible for the design comprised in the Contractor's Proposals. It is frequently the case that this provision is amended so that the Contractor is required to accept responsibility, not just for design he completes himself and which is comprised in the Contractor's Proposals but also for design contained in the Employer's Requirements. The design may have been carried out by other consultants who have been directly engaged by the Client prior to the Contractor being involved in the project.

Until recently it had always been assumed that if the contract did not expressly state that the Contractor was responsible for the Employer's Requirements then he only had responsibility for the design comprised in the Contractor's Proposals.

The case of Co-Operative v Henry Boot[46] it was held that in relation to a traditional contract, where the Client had engaged his own Consultants to design the works, but where there was a significant element of Contractor design (pursuant to a Contractor's Design Portion Supplement), the Contractor was not merely responsible for any design specifically carried out by itself but also was responsible for verifying the design comprised in the Employer's Requirements. Although this case related to a partial design situation, involving the use of a Contractor's Design Portion Supplement the same principle could be used in a full design and build contract.
4.6.2 Changes in Statutory Requirements/Development Control Requirements after Contract Commencement
The Design and Build form of JCT Contract in its un-amended form allows the Contractor additional time and money if there are any changes in statutory requirements. These could take the form of Acts of Parliament or statutory instructions which necessitate a change in the design (whether in the Employer's Requirements or the Contractor's Proposals). A frequent amendment which is made by the Client to the Standard Form is to delete these provisions so that the Contractor is not entitled to additional time or money in the circumstances.
4.6.3 Discrepancies between Contract Documents in Relation to the Scope of the Design
The JCT 2005 with Contractor's Design form does not deal with the above situation in a comprehensive manner. The possibility of any discrepancy with the Employer's Requirements and within the Contractor's Proposals is dealt with in clause 2.16.1 and 2.16.2.

Where the Contractor's Proposals do not mention a discrepancy then the Contractor has to inform the Client in writing of his proposed amendment to deal with the discrepancy. The Client either agrees with the proposal or can decide how best to deal with the discrepancy.

In any event the outcome is to be treated as a change in the Employer's Requirements. In the event of a discrepancy within the Contractor's Proposals the Employer chooses between the discrepant items or otherwise may accept the contractor's proposed resolution, the Contractor is then obliged to comply with the same at no extra cost to the Client. The Standard Form of Contract does not deal with what happens in the event that there is a discrepancy within the Employer's Requirements and the Contractor's Proposals. A frequent amendment to the Standard Form is to include a provision which makes it clear that in the event of any such discrepancy the Employer's Requirements prevail.
4.6.4 The Tenth Recital
Until recently Contractors have taken comfort from the wording of the Tenth Recital in relation to resolving the issue of how to deal with a discrepancy between the Employers's Requirements and the Contractor's Proposals. The Tenth Recital[47] states that:
" The Employer has examined the Contractor's Proposals and, subject to conditions, is satisfied that they appear to meet the Employer's Requirements, the Contractor's Proposals and the CDP Analysis have each for identification been signed or initialled by or on behalf of each Party and particulars of each are given in the Contract Particulars."
These words, at the very least suggest that the Employer has turned his mind to the issue of whether the Contractor's Proposals comply with the Employer's Requirements.

The recent case of Cardy v Taylor and Paul[48] has removed from the Contractor the limited protection afforded by the Tenth Recital. In this case of a design build Contractor suing his Employer for unpaid monies. The Employer was a pub owner who wished certain upgrading works to be carried out to enable him to obtain certain accreditation from the English Tourist Board. The contractor sublet the design. The contract was based upon the JCT 1981 (the predecessor of JCT 1998 and 2005). The Employer's Requirements were only oral. The Contractor's Proposals comprised of 3 drowings. The project was a disaster; it was discovered that the building permitted by the planning permission would not fit on to the site, and so a new planning application had to be made.

The second application was granted, but resulted in a much smaller project. Therefore the accreditation could not be obtained. The builder referred to the Tenth Recital and argued that this constituted a warranty that the Employer accepted the Contractor's Proposals. The Court disagreed and said that the Tenth Recital was not a warranty.
Chapter 5 - Novation

5.1 Definition of novation
McNicholas[49] states that:
Novation is an act whereby, with the consent of all parties, a new Agreement is substituted for an existing Agreement and the latter is discharged. Usually a novation takes the form of the introduction of a new party to the Agreement and the discharge of one of the other parties to the old contract. For example, where "A" is indebted to "B" then "C" shall become "B's" debtor in place of "A".
Tan[50] describes Novation as: A tripartite agreement.

McNicholas[51] states that:
Novation is an agreement whereby contract between A and C is terminated, in consideration of a new contract on the same terms between B and C". However, three conditions have to be fulfilled to enable "B" to sue "C" upon such an agreement. These are as follows:
· The intermediate debt of "A" to "B" should be extinguished.

· The same or a larger amount should be due from "C" to "A" than from "A" to "B".

· A defined and ascertained liability should be transferred.
The Contractual relationship between the Designer and the Client is moved to a working relationship between the Contractor and the Designer once a suitable contractor has been appointed by the Client. The Client novates the Designer's responsibilities for the project over to the Contractor. The new contract between the Client and the Contractor takes the place of the original contract between Client and Designer.

When the Client appoints the Contractor the Design Team is required to produce all outstanding designs and information for the Contractor. Therefore the Contractor becomes contractually responsible for the design of the project.

Thomas and Skitmore[52] found the novation in design and build encourages a less adversarial relationship between the Client and the Contractor than in the traditional procurement methods. There is less likely to be conflict between the Client and the Contractor because the Contractor no longer needs to seek claims through variations.
5.2 Popularity of Novation with Clients
Chan[53] reports that Clients now prefer to use novation as unlike just design and build Clients enjoy a greater control over the design development and changes during the early stages before novation to a Contractor. He explains that when a project is out to tender the preliminary design is complete, therefore bids that are returned will not be based on completely different designs. This makes the analysis of any tender bid much more objective for Clients. This is something that is not possible with pure design and builds contracts.

Figure 6.0 below is as reported by Thomas and Skitmore[54] it depicts the processes that are involved with a design and build contract when novation of the designers takes place. They explain that the Client firstly appoints a designer to conduct the first stages of the project design. The Designer and the Client work together to find the key requirements from the Client and document them, this is the specification for the design.

Chan[55] found that the documentation, i.e. the designs and the Specifications sent to a Building Contractor when the Client intended to novate the Designer to the Contractor at a later date were between 30 and 80% of the overall design.

Novation in the construction context usually means a situation in which the original Employer of a consultant drops out of the Agreement and a building contractor takes his place. Figure 7.0 below details the information above to make the example specific to a novation agreement within a design and build contract.

Due to novation the building contractor becomes liable for the consultant's performance under the original appointment document.

McNicholas[56] states that:

The advantages of this novation system to the Employer are as follows:
· The Client is able to use his own preferred designer to obtain whatever aesthetic or other technical design advantages he believes are to be had by using a designer who is not also responsible for the construction.

· The Client can involve the contractor in the design process and obtain the contractor's buildability knowledge at an early stage.

· The Client is able to obtain the benefit of the contractor effectively guaranteeing the consultant's design.
In this regard the larger design and build contractors will often be able to afford to maintain higher limits of Professional Indemnity insurance than many consultants.
5.3 Conflict of interest
McNicholas54 Reports that a high proportion of novation agreements in construction have provisions written into them which would discharge the Designer from liability to the Employer through the engagement terms. This remains the case even if the Designer is still made liable to the Contractor for breach of the agreement which is written into the agreement document terms. This is because the Contractor has been substituted for the Employer in the same agreement. The reason for this is to attempt to keep the Consultant liable to the Client even after novation has taken place. This causes problems arising from conflicts of interest.
5.4 Implied Novation
McNicholas[57] explains that the three agreements which make up the novation between the Client, Contractor and the Design Team (the design and build contract, terms of engagement and an agreement of novation) could be seen in the courts as one composite agreement in any case of dispute. If this was to happen then it is doubted that the court could imply that the Contractor accepted full liability from the Client for anything other than the design and building of the project.

McNicholas goes on to state that:

This would mean that for non-design obligations contained in the terms of engagement, following either an express or an inferred discharge of liability of the consultant, the employer would have no legal redress against anybody. It would not, however, be possible for the courts to infer a discharge of the consultants liabilities to the employer if one of the three agreements referred to above contained an entire agreement clause' (ie a claim which states that the agreement represents the entire agreement between the parties), because such a clause would prevent the three agreements from being construed as a single composite transaction.

Ian Ferguson[58] suggests that design has to be defined as comprising of three elements, these elements are as follows:
· Function and performance - spatial organisation of buildings to fulfil functional purpose;
1. Physical characteristics of materials, components and sub-assemblies.

2. Strength and stability of materials, components and sub-assemblies.

3. Environmental performance of materials, components and sub-assemblies.

4. Services.
· Aesthetics -
1. Appearences of materials, components / sub - assemblies and of the complete building.

2. Size, shape, colour, texture, pattern and experience of materials / sub - assemblies and of the complete building.

3. Quality of spatial relationships, pleasure in use, relationship to surroundings etc.
· v Cost -
1. Of materials, components / sub - assemblies and of conversion from one to the other.

2. Of labour needed to design, manage and assemble the building, tools, plant and equipment needed to assemble the building.

3. Of providing certain level of durability (life cost cycle).

In the example above it can be seen from the above that various factors are to be taken into account by a designer in a certain number of instances may conflict. Although the designer's design is aesthetically pleasing on the drowing board it maybe difficult or in some cases even impossible to assemble. For a particular Client the Architect may well give priority to a certain aspect of the design, say, aesthetics and functionality over buildabilty and cost.

In many instances a Design and Build contractor to whom the consultant will be subsequently be novated has an entirely different set of priorities. He will quite naturally want his consultant to give priority to buildabilty and cost over the function, performance and aesthetics of a project.

These inherent conflicts of interest are exacerbated in a situation in which, after novation has taken place, the consultant still owes some kind of obligation ( usually an obligation to supervise and certify on behalf of the Client ) to the Employer, at the same time as he owes obligations to the Design and Build Contractor.
5.5 Design
McNicholas[59] explains that the Contractor always needs to be wary that he does not accept a responsibility for the design to the Employer, as part of the design and build contract, which is higher than the Designer accepted when appointed by the Employer pre-novation. Also the Contractor will be at a greater risk if he accepts a fitness for purpose clause. This would appear as a design obligation in the design and build contract. Whilst the consultant designer whose appointment is to be novated to the contractor, and for whose design the contractor is responsible has only accepted a reasonable care and skill design obligation in the terms of employment.
5.6 Design Fees
In many instances the design and build contractor will be on a lump sum arrangement with the client, this is because of the way the JCT contract is configured. In a situation where a lump sum contract has been specified by the Client, the wording of the amount of consultant's fees to be paid must be carefully expressed.

For example, a Designer to be appointed to a Contractor maybe paid as a percentage of the project cost, i.e. 2.5% of the final cost of the development or 2.5% of the Clients budget for the development or such figure as may be adjusted to the final cost of the development.

These ways of attempting to define the design fees that are to be paid are ambiguous. This is because they rely on the "final cost" of the development, but no cost is mentioned in either of the above examples. A percentage of the "final cost" could mean:
1. The "final cost" of the sub-contractors works.

2. The "final cost" of the development including the Contractors Overheads and Profits.
As the Contractor is on a Lump Sum Contract, novated consultant's fees must be built into the contract sum. It is easier for the Contractor and Consultants to agree fees to be paid, and for all novated designers' fees to be listed in the contract lump sum price.
5.7 Designer Performance
Once the Design and Build Contract and the Novation Agreement have been signed, the Contractor becomes contractually responsible for any defaults of the novated consultant. It is important for a Contractor to check all design works completed by the consultant before novation takes place. If it becomes apparent to the Contractor that the Consultant is not performing well, the Contractor may refuse to sign the Novation Agreement until the issue has been properly reflected in the Contract Sum and the Project Completion date revised.
Chapter 6 - Analysis

6.1 Analysis of Interview - A Contractor's risk in the Process of Novation
6.1.2 Question 2- What restricts the Novated Consultant's ability to perform for the Contractor?
6.1.2.1 Substandard Preliminary Design - The initial quality and completeness of the Consultant's design does have a large influence on a project's success. At the point when the Designer is novated to the Contractor, the Contractor also gains any weaknesses in the Consultant's original designs. When a Contractor is tendering for a project they possibly could not be conscious of the quality of the design that was developed with the Client before the Design team was novated.
6.1.2.2 Inappropriateness of the Novated Consultant - It is important to make sure that the Client has ensured that the Consultant to be novated to the Contractor has a high level of the appropriate experience to design for the project to be undertaken. For example, a small Architect's practice may not have the experience or manpower to be used on a multi-million pound project. Unlike a traditional Design and Build Contract, the Contractor does not have the advantage of selecting their own Design Consultants for a specific project they are tendering for. In most cases when novation takes place the Consultants are appointed by the Client without firstly approaching the Contractor to discuss possible unsuitability. [60] Some public sector Clients pre-qualify various Design Consultants before they are selected to be part of a Design Team on a public sector project.

However, the Author found in most cases the suitability of the Consultants will be queried by the Contractor, this is because if the Designer is unsuitable for the project the Contractor is at a larger risk.
6.1.2.3 Inferior Performance of the Novated Consultant - After novation has taken place the Contractor becomes responsible for the Consultant's whole design. Therefore the performance of the Consultant becomes a large risk for the Contractor. This point is related to the availability and usage of fees for the Design Team discussed in point 4.1.2.1 below. The interviewed Contractor stated that poor Consultant performance is usually related to the lack of funds available to complete the design to the Client's and Consultant's satisfactory standard.
6.1.2.4 Inheritance of Inferior Design and Errors - As discussed in point 4.1.1.1 when a novation has taken place the Contractor becomes responsible for the Consultant's design whether good or bad. Inherited errors can be quite expensive to rectify for the Contractor, especially if the project has already commenced work on site. The Author found if this is coupled with a lack of co-ordination of the design by the Contractor it can lead to a reduction in time and quality standards for the whole project. The interviewed Contractor stated that due to tendering time constraints and lack of experience with certain Design Consultants it is difficult for a Contractor to check for design errors in advance of project commencement. Employing another Design Consultant and devoting the time of a Design Coordinator to check through all design information for any errors is neither time nor financially feasible at the time of tendering.
6.1.2.5 Differences between Local Statutory Requirements - The Author found that in many instances the Consultants novated by the Client to the Contractor are specialised in a certain field of design relevant to the project the Contractor is tendering for. The Contractor stated that when entering a novation agreement, the Consultant is usually from another area of the country and may not be fully aware of the differences in any local statutory or local council requirements. A Contractor may not have sufficient time to cross check with the relevant authorities for any discrepancies before the tender must be complete.
6.1.3 Question 3- Why is there a lack of fees available to the Design Consultant after novation has taken place?
6.1.3.1 Deficient funds available to complete the design fully - The Author discovered upon interviewing the Contractor in many cases a Client will have spent a large majority of the funds available for designing a project before novation takes place. When the Design Team is novated across to the Contractor most of the fees obtainable have been used up. Many design Consultants do not realise that the funds set a side to pay their fees are determined by the Client. The Contractor in order to remain competitive in tendering does not make additional funds available. Contractors do not like paying additional design fees and can be the cause of a bad working relationship between Designer and Contractor.
6.1.3.2 Inferior quality of design because of deficient funds - The Contractor interviewed by the Author explained that usually there will be an overspend on the project design by the Client pre-novation to the Contractor. In this situation as the fees available to the Designers become smaller the risk to the Contractor of poor design work is increased. The Author found that in these cases it is not uncommon for Designers to try and cut back on services to the Contractor and even take on more, unrelated project work to supplement funding from the Contractor.
6.1.3.3 Lack of interest to work by Designers when fees are constricted - When the Design Team is not being paid nor have used most of the fees allocated from the initial funds available dictated by the Client, the morale of the Consultant team is obviously reduced. The Author found that this is a significant risk to the Contractor as the design and documentation may become sub-standard. The Contractor interviewed stated that in some instances the Design Team may become reliant upon variations in design and the contract from the Client or the Contractor to cover any additional costs incurred.
6.1.4 Question 4- Is the working relationship between the Contractor and the Consultant adversely affected due to novation?
6.1.4.1 Loyalty of the Consultants to the Employer - The relationship between the Designer and the Client will have been in place long before the Designer is novated to the Contractor. The interviewed Contractor explained to the Author that in some instances the Design Team may have been working directly for a building Client for several years before novation will take place. It is difficult for the Contractor to prevent the Client from contacting the Design Team directly post-novation and for new information from the Design Team to be made available to the Contractor exclusively. The Contractor explained that there is always a risk that the novated Design Team will show more loyalty to their the Contractor's current Client rather than the Contractor.
6.1.4.2 Prior Bad Experience of Consultant - In some cases it may be possible for a Contractor to be novated a Consultant that he has worked with in the past. The Author discovered that this more common when a Contractor is tendering for repeat business from a previous Client. The Contractor also mentioned that restricting work within the same region results in a higher probability of the same Contractor and Designer working together on a regular basis. The working relationship between Contractor and the Designer is severely effected from the point of novation and even pre-tender, if there has been a bad working relationship experience in the near past.

The Contractor stated that in situations such as this it is sometimes better for the Contractor to voice his opinions and concerns with the Client before work commences on site.
6.1.4.3 Limited Past Knowledge of the Consultants - In many situations, owing to the vast numbers of Consultants and Contracting Companies available nationwide, the UK wide Contractor is unlikely to have worked with the novated Consultant before. In these cases the Author established that, it is more likely to take a lengthy period of time before a good working relationship is recognized between the Contractor and Consultant.

The Contractor interviewed stated that it would be beneficial for a Contractor to work with a Designer that he has worked with in the past and had a good working relationship with, rather than a newly novated Consultant for each project. The Author learned that this is unlikely to happen as the design process takes place long before a Contractor is involved with a project. For this to take place the Contractor stated that there would have to be large changes in the procurement method used by Clients to establish which Consultant and Contractor to use for each project.
6.1.5 Question 5- Why does the timing of novation affect the level of risk experience by the Contractor?
6.1.5.1 Late or Rushed Novation from the Client - The Author found that the interviewed Contactor thought that many Clients tended to novate the Design Team as late as possible. This is because the Client feels that he has more control over the overall cost and has more input towards the final design. This also enables the Client to obtain a much more firm price while still being able to transfer the majority of the risk across to the tendering Contractor.

The Author found however, because the time allowed for a tender bid to be completed a Contractor has less time to explore alternatives in the design and review the buildability of the design if novation occurs at a late stage. Risks to the Contractor are also increased as the time for checking designs and specifications is reduced by the Client.
6.1.5.2 Reduced Working Relationship with the Client - The Contractor interviewed by the Author stated that when novation takes place at a late stage there is usually a greater risk of there being a poor working relationship between Contractor and his Client. Waters[61]found that there is more likely to be a bad working relationship between Contractor and the Client if the majority of the design is completed before novation has taken place. This likelihood is increased if the Client and the Designer have had a long working relationship pre-novation.

The Contractor interviewed stated that if the Contractor finds anything erroneous or problematic with the design in the situation mentioned above, there will be a greater risk to the working relationship between the Client and the Contractor.
6.1.5.3 Loyalty and Close Working Relationship of Client and Designer - The Author found that the Contractor when asked this question referred to the statement made in point 4.1.3.1. It seems that there is a high level of risk attributed to the Contractor if there is a strong working relationship between the Client and the Design Team prior to novation. The Contractor explained that there was no real cut off point to when the Designer starts working with the Contractor exclusively and stops working for the Client. The Contractor explained that there is a slow progression of loyalty from the Designer to the Contractor away from the Client from the point of novation to design completion. It seems that it is at the early stages of the Contractor and Designer working relationship soon after novation when a conflict of interest and ideas can occur.

The Author found that the loyalty of the Designer to the Client, even after novation, could be due to the Designer feeling more in control of the design when dealing directly with the Client rather than the Contractor who limits the design and specification.
6.1.6 Question 6 - Is there a higher proportion of Conflicts between Contractor and Designer because of Novation?
6.1.6.1 Most Conflicts are Settled between Parties - The Contractor interviewed by the Author explained that there is almost always a conflict of interest between a Designer and the Contractor after novation. This is usually because the Designer has to work for a profit orientated Contractor who is always looking to design down aspects of the project to maximise his return from the Client. Many conflicts between the Designer and the Contractor are resolved in house. Most of them are design detail or specification issues that can be easily agreed in a short meeting between the two parties. The Contractor interviewed stated that although disagreements between the Designer and the Contractor were small, they were consistent in content and regular. He explained that the Contractor wastes valuable contract time resolving issues with the Design Team trying to accommodate their ideas and possible changes, rather than dictating and adhering to a brief with them.
6.1.6.2 Increased Conflict than other Procurement Methods - The Author found when he interviewed the Contractor that in comparison to other procurement methods such as traditional contracting the Contractor and Designer have more dispute over both design and specifications. The Contractor interviewed explained that because there is a change of situation by the designer being novated and working for a different employer (the Contractor) with a separate agenda from the Client, there are almost always disputes. The Contractor said that in his experience there are more conflicting opinions when novation takes place. However, large disputes are a more common occurrence when a Client uses a traditional contract.
6.1.6.3 Increased Time Taken to Resolve Small Design Issues - The Contractor interviewed stated that there is an increase in the time taken to resolve many design issues when a designer has been novated across to the Contractor. Unlike traditional contracts where any variation in design would be costed and paid for by the Client, it is up to the Contractor to reduce the amount of variations needed to maximise his profit.

The Author found that there would be a large risk to the Contractor if there is a large number of variations after novation have taken place. As funds for the Design Team decrease and the budgets for the project become tighter the Contractor interviewed stated that the number of disputes between the Designer and the Contractor becomes larger.
6.2 Analysis of Questionnaire - An Architect's view of Contractor's risk in the Process of Novation
6.2.2 Question 2 - Does the lack of fees available to the Designer have such a large impact on the performance of the Designer for the project?

The Author found that the Architect questioned agreed with the Contractor interviewed that the issue with the design fees, especially towards the end of the project, has an effect on the working relationship between the two parties. The answer given by the Architect may partially explain why the Contractor interviewed noticed a down turn in performance and attendance on site of the Design Team towards the end of the design of a project.
6.2.3 Question 3 - As the Designer for the project pre-novation do you think that your main objective is to satisfy the Client not the Contractor with your designs post-novation?

The aim of this question was to confirm the answer given by the interviewed Contractor that the Designer remains loyal to the Client even after novation has taken place. The Author found that the Design Team are mainly keeping the Client happy because of the possibility of repeat business in the future. To do this the design team liaises with the Client even after novation has taken place. The Design Team completes the design for the Contractor but always have the Clients wishes in mind.
6.2.4 Question 4 - Do you value the opinion and choice of design elements of the Client over the Contractor even after novation?

This question was used to follow up question three. The Author found that the Design Team always has in mind the opinions and preferences of the Client when making design changes or completing design for the Contractor. The Designer tries to please the Client more than the Contractor because they are the people that are going to be the end user of the project. The reputation of the Designer is questioned if the project is not as the first envisaged by the Client. This harms the chances of the Designer being selected for repeat business from the current and any other Client in the future.
6.2.5 Question 5 - In your opinion are there more or less conflicts between the Designer and the Contractor because of novation?

The Author found that the Designer questioned agreed with the statement made by the interviewed Contractor that there are usually more conflicts between the Contractor and the Design Team when novation takes place. There are more conflicts towards the completion of the design than at any other time. However, disputes seem to be small and easily resolved in an on site meeting between the two parties. The Author can validate this as he found this to be the case while on his year in industry. The frequency of design dispute seemed to be a daily occurrence but issues were usually communicated over the phone and resolved within a week or so period.
6.2.6 Question 6 - Are the aims and needs of the Client pre-novation completely different to the Contractor's post-novation?

The Author found that the Designer did recognise that there are differences in needs and aims of the Client pre-novation to the Contractor post-novation. The Designer almost always favoured the Client's opinions more than the Contractor's due to future relationships and business as discussed in the points above. The Author discovered that the Designer was commercially aware but chose to ignore some of the objectives of the Contractor to whom he has been novated, and focus on the needs and wants of the Client. The end product given to the Client seemed in the Designer's view out weighed the opinions and objectives of the Contractor.
6.3 Analysis of Questionnaire - Cross reference results from Interviewed Contractor and Architect to establish industry simularities
6.3.2 Question 2 - In the response from the Contractor in question two he states that novation would be good to use if the Contractor is given more time to tender for a project to check for all design errors. In your experience is the time given to you for tendering by a Client long enough when novation will take place?
The questioned Contractor explained that the tendering process is a long task, labour intensive and must be completed with as few errors as possible. The Author found that both Contractors stated that there was no real increase in time allowed for tendering for the additional risk that was involved with novation. The questioned Contractor did give a solution to this; it was to add extra estimator time at the tender stage to reduce the amount of error, but this increases costs considerably.
6.3.3 Question 3 - In the Contractor's response to question two he states that problems with novation occur because of geographical differences, i.e. the Designers often are based in other areas of the country or even the world. Have you found this to be true in your experience?

The distance that a Design Team's head office is from the construction site has a negative affect on the working relationship between the Contractor and the Design Team. This point was verified by the questioned Contractor in his response to this question. It seems that both Contractors would prefer site visits from designers on a design and build contract more than just once a week.
6.3.4 Question 4 - In the Contractor's answer to question three he states that design fees that appear in the tender documents, usually stipulated or suggested by the Client, are insufficient to complete the design fully, and this has an adverse affect on the Design Team's performance. Do you take any provisions to ensure that the fees do not become depleted?

The Author found that all three professionals either interviewed or questioned stated that payment and lack of design fees toward the end of a project have a large impact upon the working relationship of the Contractor and the Design Team. The questioned Contractor in his answer to this question did state that only a quarter to a half of the design is complete at the time novation takes place. The Author found that the correct contingencies are not taken in to account by the Designer, as a way of covering the risk, when establishing a lump sum for the cost of the design of the project.
6.3.5 Question 5 - In the same answer the Contractor goes on to say that Designers are quicker to provide design solutions and to overcome problems at the beginning of the project, but interest and efficiency fades as the design becomes more complete. Have you found this to be the case in your experience, and what, if any, are the reasons for it?

The Author found that the questioned Contractor fully agreed with the interviewed Contractor on the point raised in this question. The reason for the enthusiasm and performance of the Design Team fading is that design fees do not cover the resources being used by the Design Team as design completion becomes closer and deadlines have to be met.
6.3.6 Question 6 - In your experience does the Designer value the opinions of the Client more than the Contractor even after novation has taken place?

The Contractor questioned verified what the Contractor interviewed stated in terms of that Designers do tend to prefer to make new design and design changes with a large input from the Client directly and without involvement of the Contractor. The Author found that this was the case during his year in industry. The Design Team before issuing drowing to site would acquire approval from the Client before the Contractor even sees the designs.
6.3.7 Question 7 - In the Contractor's response to question five he states that the time allowed for tendering is not long enough for the increase in risk associated with novation, something that is echoed in question two. Would you agree or disagree that this has a negative affect on the working relationship between the Designer and the Contractor?

The loyalty of the Design Team to the Client after novation has taken place does have a negative affect on the working relationship of the Contractor and the Designer. This point was verified by both Contractors questioned. The Author discovered that the longer the Designer and the Client have been working together prior to novation the more likely the working relationship between the Contractor and the Designer post novation would be negatively affected.
6.3.8 Question 8 - In the Contractor's answer to question six he states that there are more minor disputes, simply general disagreements to design and specification, than any other procurement method, but there are less large disputes. Would you agree or disagree with the statement made by the Contractor?

The problem of a large number of minor disputes between the Contractor and the Designer is confirmed by both the Contractor and the Designer questioned. The Author found that because all the risk of the design was passed to him then all new design and design changes had to be to his exacting specifications in order to reduce error. Areas of small design change or insufficient detail from the Design Team are the main reasons for the minor disputes.
Chapter 7 - Conclusion & Recommendations

7.1 Conclusions of Analysis
The responses made by the Contractor in the interview were analysed and the key findings were formulated into a questionnaire to send to an Architect and a different Contractor. The replies made by these individuals were also analysed by the Author and similarities between the answers made by the interviewed Contractor and the Questioned Architect and Contractor were documented in the Analysis section of this report. The Author found several common features in the responses made by the professionals questioned. From the answers given by the professionals questioned, analysed by the Author, the common factors that seem to have a negative influence on the working relationship between Designer and Contractor are:
1. Time allowed for the Contractor to complete a Tender - The time given to a Contractor to tender for a project that is to use a design and build form of contract, with the Design Team to be novated, is no longer than any other forms of contract, even though the risk to the Contractor is increased. Both Contractors stated that the amount of substandard design at the preliminary stages of tender is greater than in any other form of contract, this also increases the risk to the Contractor.
2. Loyalty of Designer to the Client - The Designer values the opinions of the Client over the aims of the Contractor even after novation has taken place. Higher levels of risk are attributed to the Contractor when there has been a previously strong working relationship between the Client and the Design Team. Both Contractors and the Architect questioned stated that Designers try to please the Client even after novation when completing design work and ignore the brief set down by the Contractor. The main reason for this pointed out by the Architect questioned was the fear of losing repeat business from the Client.
3. Location of the Design Team in Relation to the Project - In the statements made by both the Contractors it was found that when novation takes place the Design Team usually is based in areas of the country many miles away from the construction project. Changes in local statutory requirements are not usually allowed for by the Designers and the Contractor, due to time limitations in the tendering process, cannot verify if all requirements have been met in the location of the project. Due to the nature of the design and build process it is useful to the Contractor to check progress of building works and discuss design variations on site several times a week, if the Designer is based many miles away site visits are usually weekly.
4. Insufficient Fees allowed - Design fees are used up by the Designers before the completion of the design this results in an inferior Designer performance for the Contractor. Fees are quoted by the Designer to the Client. The majority of the design fees allowed is used by the Client before novation to the contractor. The Client sets the design fees payable to the Designers for the Contractor before the Contract is awarded resulting in there being no scope to increase the design fees at the tender stage to account for the short fall in fees available.
5. Increased Risk of Error in Design - At the point of novation the Contractors questioned stated that usually only 25 - 50% of the design of a project was complete. As the Designer has to price his fees competitively it covers little or no error in design, which in turn increases risk to the Contractor. As a Contractor has to price for a tender on incomplete designs, there is a 50 - 75% increase in risk that the design to be completed will differ from what the Contractor allowed at the tender stage.
6. Previous Working Relationship between Contractor and Designer - If the Designer and the Contractor have worked with each other in the past and had a bad working experience, the attitude towards each other will often carry forward into the new contract.
7. Inappropriateness of the Designer to the project - The Client chooses the Designer that will be novated to the Contractor in a design, build and novate contract. The merits of the Design Team may be sufficient at a pre-tender stage of the project, but the Designer may not have the experience or resources to complete the design and support the Contractor during the construction process.
8. Variations in the Performance of the Designer - The Author found that the Design Team does recognise that there is a difference in the aims and needs between the Client and the Contractor in novation. However, owing to future business opportunities and a possible future working relationship with the Client the designer favours the opinions of the Client over the Contractor. Approaching the design completion of a project when design fees are limited the performance of the Design Team for the Contractor reduces.
9. Novation is late or rushed from Client - Both Contractors questioned stated that the novation of the Designer to the Contractor from the Client was either late or rushed to reduce costs to the Client. When novation is put to the Contractor at a late stage of the tendering process it will have a negative outcome on the working relationship between the Contractor and the Client.
10. Increased Conflict - There is an increase in the amount of conflicts between the Contractor and the Designer in a design and build contract where novation has taken place. Conflicts and disputes between the Contractor and the Designer are usually minor and resolved on site.
7.2 Conclusions to Aims and Objectives

7.2.1 Aims
To identify clearly factors that may affect the relationship between the Contractor and the Designer under novation

As the above conclusion of the analysis shows the Author has researched and identified ten key factors that influence the working relationship between the Contractor and the Designer. All the points identified contribute to there being a poor working relationship between the Designer and the Contractor.

To discover any adverse characteristics that may cause a poor working relationship between the Contractor and the Designer

The interview questions and the questionnaire designed by the Author showed the characteristics of both the Contractor's and the Designer's attitudes towards the process of novation. The Author showed that there are several reasons why novation has a negative affect on the working relationship of the Designer and the Contractor.

To clearly understand the opinions of Designers and Contractors that has been involved with novation

The interview and questionnaires performed by the Author as research to the report show the opinions of novation from the Contractors and the Designer that took part in the research.

To understand the attitudes of Designers and Contractors towards novation

The statements made by the Designer and the Contractors clearly show that there is a difference in the attitudes between Contractors and Designers towards novation. The Author showed that the aims and objectives of the Contractor differ from the Designers in a novation agreement.

To clearly understand the definition of novation and the context in which it is used within the construction industry

In the chapter on novation which makes up part of this report, in the introduction and as part of the methodology a description of novation as a legal term and in the context of construction is detailed.

To identify any differences in attitudes between Contracting Companies towards novation under a J.C.T. Design and Build contract

The report showed that the attitudes regarding novation of two different Contractors were similar. When asked the same questions about the subject of novation both Contracting Companies gave comparable answers.

To understand why Clients now prefer to use the Design and Build form of contract rather than the Traditional contracts they favoured to use

The origins of the design and build form of contract and the increase in popularity of its use by Clients within the construction industry have been discussed by the Author in the Introduction and the Design and Build Chapter to this report.

To identify why Clients within construction novate the Design Team across to the Contractor

The transfer of all risks while retaining the maximum amount of the benefits in terms of cost and design control is the main reason why Clients now prefer to use the process of novation in a design and build contract.
7.2.2 Objectives
To highlight specific problems within the process of novation that requires improving

The Analysis of the report shows the areas of problem with novation as stated by the Contractors and the Architect questioned. The areas that need improving the most in the process of novation are the time allowed for tendering for the Contractor and the correct allocation of fees for the Designers.

To investigate how the process of novation may differ between contracts and/or with varying Clients

The responses collected from both the Contractors questioned in this report stated that the process of novation does not differ greatly between contracts or between varying Clients.

To identify differences between the Contractor's and Designer's opinion of novation under the J.C.T. Design and Build Contract

The opinion of the Designer about novation does differ from that of the Contractor. This is owing to there being a difference from the Client's and Contractor's needs and aims of the project being completed.

To highlight areas within construction where it is necessary to use novation in Design and Build contracts

It is the choice of the Client as to which contract and procurement method to use in the construction of a project. The use of the design and build contract becoming more popular recently and the option to novate the Design Team to the Contractor offers the Client the minimum amount of risk in comparison to other procurement methods.

To advise the Contracting Companies of the most economic way of managing a Design Team that has been novated by a Client

It is important that the Contractor allocates the correct amount of resources during the tender stages of a project to minimise risk. Also having a good Design Management system that ensures that the working relationship between Client and Designer is broken and all objectives and needs of the Contractor are met by the Designers.

To identify if a Contractor and Designer have a better working relationship, i.e. have a greater understanding of each others objectives and needs, under a traditional contract rather than novation under a Design and Build Contract

In a traditional contract any design error or variation is the responsibility of the Client. This could result in the Client not being able to fully control costs. The working relationship between the Designer and the Client is not broken so there is a definite hierarchical situation in place when a Contractor is contracted to build a project. In traditional contracting each party knows its place in the hierarchy and there are fewer conflicts of interests because of this. This results in a better working relationship between the Contractor and the Designer.
7.3 Conclusion of the Hypothesis
The hypothesis formulated by the Author stated that the working relationship between Contractor and Designer is adversely affected by novation. The research completed, and the information analysed found evidence that would support the hypothesis. The Author found that there are a number of factors that would negatively affect the working relationship between the Contractor and the Designer, such as financial and time constraints. However, owing to the limitations that were placed on the Author to complete the research such as a set time scale and financial inflexibility the findings that were made only partially support the hypothesis. Additional research must be completed to ensure that the results found by the Author either prove or disprove the hypothesis.
7.4 Summary of Findings
The Author's completed research shows that there are many factors that could adversely affect the working relationship between a Contractor and a Designer under a novation agreement. The Author found through analysing an interview and questionnaires completed by two Contractors and an Architect that the reasons for novation having an adverse influence on the working relationship of a Contractor and Designer were that:

1. The time allowed for Contractor to Tender is not increased

2. The loyalty of Designer to Client remains evident after novation to the Contractor

3. There is usually a large distance between the Designers head office and the project

4. Insufficient design fees are allocated at the tender stage

5. There is an increased risk of error in design

6. There could have been a previously poor working relationship between the parties

7. The Designer may be inappropriate for the project

8. The performance of the Designer is not consistent throughout the process of completing the design

9. Novation is usually late or rushed from the Client

10. There is an increased probability of conflict between the two parties

The Author found that many of these factors were specific problems which could be attributed to the process of novation under a design and build project. Therefore, the results support the hypothesis of the research. However, additional research is required if the hypothesis is to be proven to be correct.
7.5 Recommendations to Industry
Many of the factors that are attributed to there being a poor working relationship between a Contractor and a Designer because of novation could be eliminated by the Client during the pre-tender stage of a contract. If a Client approached a group of Contractors before seeking an appropriate Design Team, the Contractors could give the Client valuable information about:

1. Buildability of the project

2. Guidelines to costs

3. Which local Designers would be best suited to the project

4. Which Designers work well with the Contractors under novation

5. Past projects both Designers and Contractors have worked together on

The Client should also appreciate the Criteria for selecting a Consultant when the Contractor has the choice under traditional design and build contracting.

Janssens[62] states that:

One of the most important decisions for a Design-Build Contractor to make when embarking on any particular project is: who shall undertake the design work on his behalf?

Different Contractors, and indeed different personnel within the Contractors' organisations, have different criteria for selecting Consultants. The person responsible for the selection will have his own order of priorities, but the factors to be considered will normally be the following:

1. In pre-qualification situations, will the Consultant be of positive benefit to the Contractor through his experience, presentation skills, approach, etc?

2. During the tender period, will the Consultant provide a service which will give the Contractor the best chance of securing the contract?

3. If the Contract is secured, will the Consultant provide a satisfactory standard of service in the post-contract stages?

4. Will the Consultant accept the Contractor's proposed terms and conditions of appointment?

5. What level of fees will the Consultant charge, both during the tender period, and during the post-contract period?

6. Is there an opportunity for future reciprocal business?

7. Does the Contractor owe the Consultant 'a favour'?
7.6 Recommendations for Further Research
The research completed by the Author in the report was conducted on a small scale due to financial and time constraints. The findings were based on a small sample size of just two similar Building Contractors and an Architect. Research to discover if the findings made by the Author are industry wide or just specific to the parties interviewed could be completed. The Author's research is aimed at the issues with novation when it is applied to the J.C.T Design and Build form of contract. However, novation exists in other areas of Construction such as in Engineering. Research could be performed to find if the process of novation differs between the different faculties, or if there is a difference in how novation is viewed between Construction Companies internationally.
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Appendix II - Interview questions with Contractor and the Results

Interview
A Contractor's Risk in the Process of Novation
Date:

Time:

Company:

Position:
Statement Research by the Author has shown that the four major risk-related factors for a Contractor and Designer under a novation agreement are as follows:
1. The Consultant's ability to perform

2. Lack of fees for Designers

3. Poor working relationship between Design team and the Contractor

4. The time at which novation takes place
Questions
1. Would you agree or disagree that the four points above are the significant factors that increase risk to the Contractor & Designer when the Designer has been Novated to the Contractor?

2. What, in your opinion restricts the novated Consultant's ability to perform for the Contractor?

3. In your experience is there a lack of fees available to Designers after novation has taken place?

4. Do you think that the working relationship between the Contractor and the Designer is adversely affected because of novation, and if so for what reason is the relationship affected?

5. Why does the timing of the novation of the Designer to the Contractor affect the level of risk experienced by the Contractor?

6. In your experience is there a higher proportion of conflicts or disagreements between the Contractor and the Designer because of novation, than other traditional forms of procurement?
Additional Information Required
i. To the best of your knowledge is the information you have given above correct and your personal view on the situation to date?

ii. Do you agree that the information given can be used in the Author's Under-graduate final year dissertation?

iii. If so can the Author make full reference to the company of the person interviewed/ questioned, and name the person interviewed/ questioned?

iv. If not what restrictions do you wish to impose on the information that you have given so that this information can be included in to the Author's dissertation?
Results of Interview

Interview

A Contractor's Risk in the Process of Novation
Date: 16th March 2006 Time: 1:00pm
Company: HBG UK Ltd
Position: Commercial Manager

Design Co-ordinator
Statement Research by the Author has shown that the four major risk-related factors for a Contractor and Designer under a novation agreement are as follows:

1. The Consultant's ability to perform

2. Lack of fees for Designers

3. Poor working relationship between Design team and the Contractor

4. The time at which novation takes place
Questions
1. Would you agree or disagree that the four points above are the significant factors that increase risk to the Contractor & Designer when the Designer has been Novated to the Contractor?
The Contractor interviewed by the Author agreed with the above statement in advance of the interview commencing.
2. What, in your opinion, restricts the novated Consultant's ability to perform for the Contractor?
There are many reasons that affect the Consultant's ability to perform, these reasons are heightened by the fact the Consultant has been novated to us, the Contractor from the Client. The Contractor is at a large risk if he accepts that the Designer is to be novated and the designs at the initial stage have errors in them, as the Contractor at that point becomes responsible for any errors in the design.

If the Designer that is to be novated is unsuitable for the project there can be a detrimental affect on the working relationship between the Contractor and Designer. The Designer maybe suitable for the project, however, there is a possibility that they perform poorly. There are many times when a Contractor is tendering for a project and has not got sufficient time to check through all the designs and specifications for error, and if a bid is successful and errors are found to be in the design the Contractor inherits the responsibility of those errors.

Usually when a Contractor is entering a novation agreement with a Designer, he originates from a different part of the country or even from abroad, and is unfamiliar with local statutory requirements.
3. In your experience why is there a lack of fees available to Designers after novation has taken place?
When a Consultant is novated across to the Contractor from the Client, most of the fees available to complete the design to a satisfactory standard are inadequate, and this has a knock on affect to the rest of the design. The quality of work from the novated Consultant becomes inferior as the project progresses, and in some cases can become substandard towards the end of the design.

The interest in the project from the Designers is intense at the beginning of the project when the design is still being developed. However, as the money available to pay the fee of the design team becomes used the interest from the Designers for the project seems to decline.
4. Do you think that the working relationship between the Contractor and the Designer is adversely affected because of novation, and if so for what reason is the relationship affected?
The working relationship between the Contractor and the Designer is affected by novation because of the working relationship between the Client and the Designer prior to the novation taking place. The loyalty of the Designer lies with the Employer even after he has been novated to the Contractor, this almost always has a bad effect on the working relationship between Designer and Contractor.

If a Contractor is working with repeat Clients and within a specific region the likelihood of a Contractor working with the same Designer is increased. If the Designer and Contractor had a bad working relationship previously then they will more than likely carry on that bad relationship into the new project.
5. Why does the timing of the novation of the Designer to the Contractor affect the level of risk experienced by the Contractor?
When a Client is to novate a Consultant to the Contractor then it is not usually a long period of time before the Client wishes the bid returned and the Contractor to start on site. The Client does not want to be redundant if he can have a Contractor working on site, because of this reason the novation of the Consultant is usually as late or rushed from the Client.

The later the novation process takes place the worse the effect it will have on the Contractor and Client working relationship. This is because the Designer to be novated will have built up a long established and good working relationship prior to the Contractor being involved. Again the loyalty of the Designer to the Client in these situations is increased as there is no third party. The Contractor involved for a long period of time before work commences on site.

6. In your experience are there a higher proportion of conflicts or disagreements between the Contractor and the Designer because of novation, than other traditional forms of procurement?

In a situation where the Designer has been novated to the Contractor there is almost always a conflict of interest in such matters as design detail and specifications. These disagreements are usually minor and can be easily discussed and agreed in a meeting between the Designer and the on site team for the Contractor.

However, there are fewer large disputes between the Designer and the Contractor than any other procurement method. This is because the Contractor is responsible for the design of a project and all consultants are the sole responsibility of the Contractor, without any Client input. There is an increase in the time taken to resolve minor issues between the Contractor and the Designer as the design progresses especially nearing completion. The reasoning behind this more often than not, is the fee for the Design Team becomes reduced as the project progresses.
Additional Information Required
i. To the best of your knowledge is the information you have given above correct and your personal view on the situation to date?
Yes
ii. Do you agree that the information given can be used in the Author's Under-graduate final year dissertation?
The information given above can be used by the Author in his Dissertation
iii. If so can the Author make full reference to the company of the person interviewed/ questioned, and name the person interviewed/ questioned?
Reference to the Company can be made as it has been used in previous parts of the Author's report. However, could the Author use the positions held not the names of the people questioned?
iv. If not what restrictions do you wish to impose on the information that you have given so that this information can be included in to the Author's dissertation?

If this information is to be given to competitors, please could the Author ensure that the information given remains anonymous to that Contractor.
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Appendix III
Appendix III - Architect Questionnaire and Results
Questionnaire

An Architect's Response to Contractors Risk in the Process of Novation

Date:

Company:

Position:

Statement Research by the Author has shown that the four major risk-related factors for a Contractor and Designer under a novation agreement are as follows:
1. The Consultant's ability to perform

2. Lack of fees for Designers

3. Poor working relationship between Design team and the Contractor

4. The time at which novation takes place
Questions
1. Would you agree or disagree that the four points above are the significant factors that increase risk to the Contractor & Designer when the Designer has been Novated to the Contractor?

2. Does the lack of fees available to the Designer have such a large impact on the performance of the Designer for the project?

3. As the Designer for the project, pre-novation, do you think that your main objective is to satisfy the Client not the Contractor with your designs, post-novation?

4. Do you value the opinion and choice of design elements of the Client over the Contractor even after novation?

5. In your opinion are there more or less conflicts between the Designer and the Contractor because of novation?

6. Are the aims and needs of the Client pre-novation completely different to the Contractor's post-novation?
Additional Information Required
i. To the best of your knowledge is the information you have given above correct and your personal view on the situation to date?

ii. Do you agree that the information given can be used in the Author's Under-graduate final year dissertation?

iii. If so can the Author make full reference to the company of the person interviewed/ questioned, and name the person interviewed/ questioned?

iv. If not what restrictions do you wish to impose on the information that you have given so that this information can be included in to the Author's dissertation?
Results of Architect's Questionnaire

Questionnaire
An Architect's response to Contractor's Risk in the Process of Novation

Date: 20th March 2006
Company: Anonymous
Position: Partner of Architects Practice.
Statement Research by the Author has shown that the four major risk-related factors for a Contractor and Designer under a novation agreement are as follows:
1. The Consultant's ability to perform

2. Lack of fees for Designers

3. Poor working relationship between Design team and the Contractor

4. The time at which novation takes place
Questions
1. Would you agree or disagree that the four points above are the significant factors that increase risk to the Contractor & Designer when the Designer has been Novated to the Contractor?
Yes, the four points above are the main factors that increase the risk to the Contractor when the Designer has been novated. However, I feel that some points are much more significant than others as a poor working relationship between the Contractor and the Designer is a reaction to the lack of fees or the time at which novation takes place.
2. Does the lack of fees available to the Designer have such a large impact on the performance of the Designer for the project?
Although the commitment of the Designer is to the project if fees become used up, and it becomes less profitable for us as Designers, we must look elsewhere to make additional money to cover the overheads for that project. To ensure the performance of the Design Team on a novation project when fees are used up, additional projects must be taken by the same Designers which increase workloads dramatically. In these types of situations Designers will often work considerable amounts of overtime, which could be seen as a contributory factor to the downturn in performance when design fees become lower.
3. As the Designer for the project, pre-novation, do you think that your main objective is to satisfy the Client not the Contractor with your designs, post-novation?
It is difficult to prevent a Design Team from taking in to consideration the Client's needs that were imposed pre-novation when making design changes or completing the remaining design. In many instances the Design Team has been working with the Client for many months and in some cases years, prior to the Client novating the Designer across to the Contractor. Repeat business makes up a large percentage of the turnover of many design practices and at the end of the day it is the Designer's name on the plans. To ensure that the repeat business figures remain high it is important that the Designers try to please the Client at as many opportunities as possible, even post-novation.
4. Do you value the opinion and choice of design elements of the Client over the Contractor even after novation?
When the project is complete the Client is the person who is going to be using the building day in day out, therefore it is important that the needs of the Client are met. Critical areas of design that is incomplete at the stage of novation taking place must be finished in keeping with the rest of the development and, in the Designer's opinion, with the input of the Client. In this situation the Client will often liaise with the Designer to discuss various design options, and then the design is sent to the Contractor for approval, costing and for them to find any items that could be Value Engineered.
5. In your opinion are there more or less conflicts between the Designer and the Contractor because of novation?
There are usually more conflicts between the Contractor and the Designer when novation takes place. There are more conflicts towards design completion and project completion than there are at the beginning of a project.

However, if there has been a bad experience of the Contractor working with the Designer under novation on any previous projects then the attitude and performance of the two parties is usually brought forward into the new contract. It is important that the Client does his homework about past performances of Designers and Contractors before allowing a novation agreement to be made between the three parties.
6. Are the aims and needs of the Client pre-novation completely different to the Contractor's post-novation?
The main difference between the Contractor and the Client is that the Client wants the best design and highest specification possible as cost is not an issue to him, whereas the Contractor requires the designer to design down elements to reduce costs, and most dictate specifications to maximise profitability. The aims of the Client pre-novation are much different to the ones post-novation, pre-novation budgets and cost limits are the main factors that a Designer must take into account.

However, when the design has been novated to the Contractor then the Client seems to be more concerned with trying to obtain the most from the remaining design development regardless to cost. It is hard for a Designer to juggle the change of opinion of the Client pre to post-novation and the pressure exerted by the Contractor regarding the design development.
Additional Information Required
i. To the best of your knowledge is the information you have given above correct and your personal view on the situation to date?
I agree that the information given is correct
ii. Do you agree that the information given can be used in the Author's Under-graduate final year dissertation?
The information given can be used by the Author for research purposes.
iii. If so can the Author make full reference to the company of the person interviewed/ questioned, and name the person interviewed/ questioned?
Please could the Author make no direct reference to the Company or specific names. However, please include my position held at the moment.
iv. If not what restrictions do you wish to impose on the information that you have given so that this information can be included in to the Author's dissertation?
This information can be shared with the Contractor interviewed and the Contractor to be questioned as long as the above statement is complied with.
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Appendix IV - Rival Contractor Questionnaire and Results

Questionnaire
A Rival Contractor's Response to the Originally Interviewed Contractor's Risk in the Process of Novation

Date:

Company:

Position:

Statement Research by the Author has shown that the four major risk-related factors for a Contractor and Designer under a novation agreement are as follows:
1. The Consultant's ability to perform

2. Lack of fees for Designers

3. Poor working relationship between Design team and the Contractor

4. The time at which novation takes place
Questions
1. Would you agree or disagree that the four points above are the significant factors that increase risk to the Contractor & Designer when the Designer has been Novated to the Contractor?

2. In the response from the Contractor in question two, he states that novation would be good to use if the Contractor is given more time to tender for a project to check for all design errors. In your experience is the time given to you for tendering by a Client long enough when novation will take place?

3. In the Contractor's response to question two he states that problems with novation occur because of geographical differences, i.e. the Designers often are based in other areas of the country or even the world. Have you found this to be true in your experience?

4. In the Contractor's answer to question three he states that design fees that appear in the tender documents, usually stipulated or suggested by the Client, are insufficient to complete the design fully, and this has an adverse effect on the Design Team's performance. Do you take any provisions to ensure that the fees do not become depleted?

5. In the same answer the Contractor goes on to say that Designers are quicker to provide design solutions and to overcome problems at the beginning of the project, but interest and efficiency fades as the design becomes more complete. Have you found this to be the case in your experience, and what, if any, are the reasons for it?

6. In your experience does the Designer value the opinions of the Client more than the Contractor even after novation has taken place?

7. In the Contractor's response to question five he states that the time allowed for tendering is not long enough for the increase in risk associated with novation, something that is echoed in question two. Would you agree or disagree that this has a negative affect on the working relationship between the Designer and the Contractor?

8. In the Contractor's answer to question six he states that there are more minor disputes, just general disagreements to design and specification, than any other procurement method, but there are less large disputes. Would you agree or disagree with the statement made by the Contractor?
Additional Information Required
i. To the best of your knowledge is the information you have given above correct and your personal view on the situation to date?

ii. Do you agree that the information given can be used in the Author's Under-graduate final year dissertation?

iii. If so can the Author make full reference to the company of the person interviewed/ questioned, and name the person interviewed/ questioned?

iv. If not what restrictions do you wish to impose on the information that you have given so that this information can be included in to the Author's dissertation?
Results of Rival Contractor's Questionnaire

Questionnaire
A Rival Contractor's Response to the Originally Interviewed Contractor's Risk in the Process of Novation

Date: 22nd March 2006
Company: Anonymous
Position: Commercial Manager.
Statement Research by the Author has shown that the four major risk-related factors for a Contractor and Designer under a novation agreement are as follows:
1. The Consultant's ability to perform

2. Lack of fees for Designers

3. Poor working relationship between Design team and the Contractor

4. The time at which novation takes place
Questions
1. Would you agree or disagree that the four points above are the significant factors that increase risk to the Contractor & Designer when the Designer has been Novated to the Contractor?
I agree that points made above are the key factors that increase risk to a Contractor when novation has or is to take place. I have read the response of the previous Contractor to this question and I am in agreement with the statements that they make.
2. In the response from the Contractor in question two, he states that novation would be good to use if the Contractor is given more time to tender for a project to check for all design errors. In your experience is the time given to you for tendering by a Client long enough when novation will take place?
Tendering for a project is a long laborious task which must be performed correctly with little mistakes. If any mistakes are made at this stage and the project is won then these mistakes can cost the Contracting Company dearly throughout the duration of the project. When a Client wishes to novate a Designer across to us the Contractor and the project is to be built under a design and build contract, in my experience, there seems not to be any significant increase in the time allowed for tendering than a traditional contract for example. This increases the risk to the Contractor as there is a higher probability that the Estimator may make an error. To overcome this more manpower has to be attributed to the tender process to eliminate as many mistakes as possible to reduce risk. However, this in turn increases the overhead costs for the project and Clients do not like to pay additional overheads.
3. In the Contractor's response to question two he states that problems with novation occur because of geographical differences, i.e. the Designers often are based in other areas of the country or even the world. Have you found this to be true in your experience?
It would be a lot easier on both the Designer and the Contractor if the Client managed to choose a Designer and Contractor that are based within a close proximity of the project. Many national Contracting Companies have regional offices and regional boundaries they work to, it would be better if a Client chose a Designer from the same region as the Contractor. This could be difficult as the Client will hire a Design Team before the Contractor when novation is to be used, but if they select a Design Team from near to the project site, then the Contractor chosen will more than likely be from the same area as the Designers.

Trying to organise visits to site for a Designer that is based 200 - 300 miles away is difficult, and usually happens only once a week, meetings have to be booked weeks in advance, and site issues are unlikely to be resolved rapidly.
4. In the Contractor's answer to question three he states that design fees that appear in the tender documents, usually stipulated or suggested by the Client, are insufficient to complete the design fully, and this has an adverse affect on the Design Team's performance. Do you make any provisions to ensure that the fees do not become depleted?
When a Designer is novated to the Contractor, who is bound by a design and build contract to the Client, there is usually only around a quarter to just over half of the design complete. The Designer gives a price to the Client as to what it would cost the Designer to complete the project design, this price is then given to the Contractor to include in to his tender bid.

The Contractor can either leave the sum as originally stated by the Client, as there is no reason to say that the figure given by the Client is insufficient, after all it did originate from the Designers. Or he can add a contingency on to the sum given, but this would make the price uncompetitive with other tender bids that may not include an additional fund. The problem is that only a quarter to a half of the design is complete and there will be elements that the Designers have not factored into their expected fees, but as they have already provided costs for the design, so Designers usually end up out of pocket because of novation.
5. In the same answer the Contractor goes on to say that Designers are quicker to provide design solutions and to overcome problems at the beginning of the project, but their interest and efficiency fades as the design becomes more complete. Have you found this to be the case in your experience, and what, if any, are the reasons for it?
In my experience the statement made by the Contractor is true; the main reason behind this is the issue with the design fees that are paid. To echo the response from the other Contractor, fees are paid on time and in full at the early stages of a project and the Designer's attitude and performance is what is expected. However, as the Designers are using more resources than the fees allow for, i.e. towards the end of the project and design, the work and performance of the Design Team declines.
6. In your experience does the Designer value the opinions of the Client more than the Contractor even after novation has taken place?
I agree with the statement made by the interviewed Contractor in his question four. Designers when novated, especially in the early stages of the contract, tend to contact the Client separately to the Contractor for specifications and design options. This is not good for the working relationship between the Client and the Contractor and the relationship of the Contractor and the Designer as, at an early stage, the Contractor must have meetings with the Client and the Designer to prevent this from happening. Clients, especially new ones to the Contractor, do not have full confidence in the judgement of the Contractor.
7. In the Contractor's response to question five he states that the time allowed for tendering is not long enough for the increase in risk associated with novation, something that is echoed in question two. Would you agree or disagree that this has a negative effect on the working relationship between the Designer and the Contractor?
This has a negative effect on the working relationship between the Contractor and the Designer yes. Reading the response of the other Contractor I agree that it is difficult for a Designer to break full contact with a Client that they have had a working relationship with for many months previous to their relationship with the new Contractor.

I feel that if the Client involves a Contractor at an early stage when the Designer is appointed then a tripartite working relationship can be developed. However, this is only likely to happen if the Client has used a Contractor for a number of previous projects, as Clients do not tend to trust Contractors that they have not used before.
8. In the Contractor's answer to question six he states that there are more minor disputes, just general disagreements to design and specification, than any other procurement method, but there are less large disputes. Would you agree or disagree with the statement made by the Contractor?
It is easy to see why there are less major disputes between the Contractor and the Designer and the Contractor and the Client when the Designer has been novated and the project is being constructed under a design and build contract, as almost every risk is the Contractors. There is no point in the Contractor trying to blame others or try to rectify issues by applying for variations to the Client or Designer as the buck stops with him.

In my experience there seem to be a large number of minor design and specification disputes between us the Contractor and the Designer, but these are usually solved on site quickly. However, if a Contractor is experiencing a larger than expected number of design disputes then this may effect the programme and costs of the whole project, and is something that a Contractor must be wary of.
Additional Information Required
i. To the best of your knowledge is the information you have given above correct and your personal view on the situation to date?
The Information is correct
ii. Do you agree that the information given can be used in the Author's Under-graduate final year dissertation?
The answers can be used as part of the Author's research project
iii. If so can the Author make full reference to the company of the person interviewed/ questioned, and name the person interviewed/ questioned?
Can the Author reference the information with my position in the Company, but not the company name if the Author's sponsorship company is named in the report.
iv. If not what restrictions do you wish to impose on the information that you have given so that this information can be included in to the Author's dissertation?
The information can be shared but could the Author make the information anonymous to other Contracting Companies
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