Deterrence is beset by empirical and moral difficulties

The Criminal Justice Act 2003 sets out the aims of sentencing the court should have regard to when dealing with an offender in respect of his offence. [1] Amongst these aims is reduction of crime (including its reduction by deterrence). [2] The aim of deterrence is to reduce the incidence of offending in society where the offender is used as an ‘instrument’ in an effort to discourage others from crime thus, achieving a wider benefit. [3] I will discuss how the aim of deterrence should no longer figure in the official aims of sentencing due to its moral implications. I will discuss the ‘economic model’ of the rational actor the deterrence theory relies on in order to predict criminal behaviour and look at the empirical difficulties with relying on such an assumption. Furthermore, the deterrence theory works on the assumption that manipulating prison sentences is likely to produce a deterrent effect. However, I will look at whether there is empirical date supporting such an assumption and whether the severity of punishment does deter.

Jeremy Bentham first articulated the principle of deterrence, where all punishment as evil because it involves the infliction of pain. [4] However, it is agued it can be justified if there are beneficial consequences that outweigh it. These are to be found in the deterrence of individuals from committing offences. [5] There are two main types of deterrent; firstly the punishment will act to deter the offender from offending in the future (individual deterrence). [6] Secondly the punishment will deter other like-minded individuals from committing that type of offence (general deterrence). [7] Both are based on the assumption that by passing of a particular sentence will reduce the general level of offending in society. [8] More significant is ‘general deterrence’ due to the wider impact it is believed to have on the reduction of crime. [9] 

Deterrence is one aim of sentencing which can be described as ‘consequentialist’. [10] It involves forward looking to the preventative consequences of imposing a sentence. [11] However, what is problematic is that the focus shift from the actual offence committed to the arguably wider benefits imposed by the sentence. Unlike retribution which involves, backward looking the actual offence committed, maintaining proportionality between the seriousness of the offence and the severity of the imposed penalty. [12] 

The main goal of deterrence according to Antony Duff (2004) is “to give potential offenders prudential reason to obey the law” in the form of fear or suffering. [13] 

However, the aim of deterrence has been widely criticised due to its lack of moral basis. What is problematic is the theory can justify the imposition of a disproportionately harsh sentence on a particular offender in order to deter potential imitators ‘exemplary sentence’. [14] Bentham would consider the justification for such sentences by reference to its wider social benefits. [15] However, there is an issue of injustice of imposing a sentence which is more sever then this defender deserves, compared to sentences which have been imposed on others for committing the same offence. [16] This is illustrated in the case of Storey (1973) [17] a youth was ordered to be detained for a period of 20 years for his part in the violent robbery of a drunken man. The problem is the offender’s punishment is being determined by the expected future behaviour of other people and not by his own past behaviour. [18] 

A further moral difficulty with deterrence is that it will permit the punishment of the innocent. There are a number of safeguards of our legal system that are founded on the premise that it is worse to punish an innocent person then to let a guilty one go free. [19] However, according to Van den Haag the deterrence theory may not allow punishment to all those who deserve it. [20] Van den Haag contends only utilitarian aims of deterrence authorise such punishments by looking to the future good to be gained from it. [21] The injustice here lie’s in the violation of the individuals rights. [22] It can be argued the aim of deterrence can be seen as a violation of Article 6 of the European Convention of Human Rights, ‘the right to a fair trial’ and Article 5 ‘the right to liberty’. [23] As the individual is at risk of incurring grave punishment or serious restriction of their liberty beyond what they deserve. Some cases would require deception by the state as the innocent person being punished would be viewed as guilty by the wider society. [24] The problem is these cases fail to account for the costs of punishing the innocent. Such as the violation of the rights of the individual and the disastrous effects on public confidence if ever such unjust punishments were brought to light. [25] 

The rule of equality before the law is said to be promoted within the English Legal System. However, this utilitarian justification for punishment does not allow each individual to be equal before the law. [26] Hegel (1957) condemns such punishment by stating, “To base a justification of punishment on threat is to liken it to the act of a man who lifts his stick to a dog. It is to treat a man like a dog instead of with freedom and respect due to him as a man”. [27] The objection to sacrificing one person’s liberty in the hope of deterring is often expressed in the Kantin maxim, “a person should always be treated as an end in himself, and never as a means’” [28] Respect for the moral worth and autonomy of individuals means that they should not be regarded as just numbers to calculate the overall benefit. [29] 

Furthermore, the utilitarian aim of deterrence has been attacked as being sadistic. Newman (1978) stated, “The utilitarian…who supposedly sees punishment as inherently evil and must therefore demonstrate the good it brings outweighs the bad, finds himself in the position that he is administering evil even though there is no hard evidence that it is doing any good”. [30] The criminal justice system prohibit evil acts but themselves are administering evil by imposing harsh sentences on particular individuals. A criminal justice system which seeks to achieve a deterrent effect in society by punishing an individual is seen as immoral.

Alternatively the retribution theory looks towards the past and to individual deserts arising from past conduct. It appears necessary not only to protect the innocent but also the guilty against excessive punishment. [31] According to Kant’s theory retribution allows for equality between subjects, treated as ends in themselves rather then means to an arguably wider benefit. [32] Therefore, a more morally justified aim of sentencing.

Deterrence is not only attacked on moral grounds but also empirical grounds. The fact that it is difficult to measure is a fundamental flaw with the theory. It seems that decision makers are taking a risk when restricting ones liberty regardless of whether the sentence works in reducing crime. Criminal deterrence theorists rely on ‘economic model’ of the rational actor in order to predict criminal behaviour. [33] It assumes that individual’s are rational beings who will adjust their behaviour according to the discouragement provided by the criminal justice system. [34] Ronald Clarke argues particular types of crime result from a form of rational calculation. [35] This assumption leads to the belief in ‘marginal deterrence’; whereby increasing penalty levels will result in decline in offending. [36] However, again there is little research which suggests that offences which tend to be committed by people who plan and think ahead are susceptible to the effects of deterrent sentencing strategies. [37] 

In order for the economic model of the rational actor to work it is important that the criminal laws manipulated to produce a deterrent effect are known to offenders. General deterrence operates through the potential offenders mind so it is vital that they are aware of the severity of the sentence and for this reason it is hoped they will refrain form offending. [38] However, there is little research to support this claim. Anderson conducted research by asking males who had been imprisoned whether they were aware of the legal rules prohibiting their conduct. [39] Anderson found that a mere 22 percent of criminal though they new exactly what the punishment would be for the crime they had committed. Whilst 18 percent reported they had no idea of the penalty. Furthermore, 35 percent of criminals reported they did not think about the legal rules. Therefore, people rarely know about the criminal law rules even when those criminal law rules are manipulated under the assumption that they will influence conduct.

When a legal rule deviates from the communities shared perception of justice the rule needs to make known. However, failure to make the counter-intuitive rule know will increase the likely hood those potential offenders will not know of the rule that is to affect their conduct. [40] The sentence in Storey was widely publicised in Birmingham and other cites as an ‘exemplary sentence’. However, the robbery rates seem unaffected by Storey. The robbery rate in Birmingham had in fact increased before and after the trial. [41] What is alarming is that sentencers take risks when imposing an ‘exemplary sentence’ when there is little evidence to support that they work in preventing crime as illustrated in Storey.

Furthermore, in order for the ‘economic model’ of the rational actors to be Bentham puts forward the argument that a person would only execute the crime if the potential benefits sufficiently outweighed the costs. [42] Therefore, an individual contemplating committing a crime would undertake a cost benefit analysis and would only execute the crime if the potential benefits outweigh the costs. [43] The task of law makers was to make the risks so great that the potential offender would have far more to lose them gain. As already discussed many individuals are not aware of the legal rules therefore, they would not be aware of the costs of their criminal conduct. Even if offenders know of the costs of committing a crime they may view the benefits of crime outweigh the costs, For example with regards to theft there is an immediate possession of money and property to an offender may outweigh the perceived costs. [44] 

By conducting studies on actual offender’s decision we can see whether they weigh up the cost/benefits when committing an offence. Interviews are the most common method by asking offenders to describe in detail the processes they went through in committing offences. [45] However, even these types of methods are best by empirical difficulties. Offenders may rationalise or adapt their stories when describing an incident. [46] Wright and Decker (1994) carried out in Missouri a study of the lives and criminal activities of 105 convicted burglars. [47] They found that such offenders found themselves to be in a situation of immediate need usually financial. This strong perception of need weakened the influence of threatened sanctions. [48] Furthermore, Bennet and Wright’s (1984) found similar outcomes from their study on burglary suggesting offenders are not rational calculators but rather focus on the short term benefits of the offence. [49] Even if offenders are aware of implications the offence can have on them it does not mean they will bring such an understanding to bear on their conduct. To an offender the benefits would outweigh the costs.

Another method used to test the effectiveness of deterrence is scenario-based survey studies. These studies seek to simulate real-life situations by supplying respondents with detailed scenarios in which particular offending may take place. [50] The respondents can be asked about the sanction risks they perceive in these situations and their estimated likelihood of committing an offence. [51] However, such studies have been beset by empirical difficulties. Firstly, these studies only measure how a subject would behave in a given hypothetical situation not their actual behaviour. [52] Therefore the studies are dependent on whether researchers are successful in creating a hypothetical situation which is likely to reflect respondent’s real life behavioural choices. Some conduct would be difficult if not impossible to stimulate such as date rape which in real life is depended on many other factors such as alcohol consumption. [53] What is does assumes is individuals are rational actors and consider the sanction risks however, as already discussed they generally do not. These studies show the empirical difficulties when looking at offenders behavioural choices.

The fact that many criminals are not aware of the legal rules manipulated to affect their behaviour already shows how deterrence is an ineffective aim of punishment. It is a crucial factor that potential offenders know of the sanctions in order for general deterrence to work. Furthermore, those that do know about the criminal rules prohibiting their conduct often view the benefits of crime outweigh the costs.

Therefore, many assumptions the deterrence theory rely seem to misinterpret the realities of the criminal mind. What is problematic is once a crime has been committed the threat of punishment to prevent that crime demonstrates ‘general deterrence’ has been ineffective. [54] The threat of punishment has failed to deter the commission of the offence. It is clear the courts can not undo the crime by punishing the offender. [55] Deterrence as a theoretical model begins to feed on itself and the deterrent effect of threatened punishment is ineffective. [56] 

The ‘economic model’ of the rational actor can also be affected by the state of minds of the offender. Decisions relating to conduct are often impaired by alcohol and drug intake. Anderson research found that 66 percent of those interviewed reported ‘recent drug abuse’ had a significant affect on the commission of the offence. [57] This impairs the offenders rational thinking process in this case deterrence will be wholly ineffective.

There are a number of other states of mind which drive out the rational consideration of deterrence. For example desires for revenge and suddenly induced rage or anger. [58] Suggesting crimes are committed in the heat of the moment where the offender has no time to think about the consequences. Deterrence assumes potential offenders make rational choices about committing a crime based on their knowledge of the current sentencing practice. However, more realistically offenders commit crimes without much forward planning and with little or no consideration of penalty levels. [59] 

Therefore, the ‘economic model’ of the rational actor does not reflect the reality of offending as it presents a distorted picture of the object of deterrence. [60] The assumption that individuals always full weigh up the consequences of their conduct before hand has been criticised due to the observation that many crimes are indeed spontaneous acts. [61] 

Deterrence theory works on the assumption that manipulating prison sentences is likely to produce a deterrent effect. However, it is important to consider whether prison actually works. Prisons have a ‘symbolic value’ which communicate to the public the government is tough on crime. [62] They give the message they are capable of depriving individuals of their liberty symbolising the states power over their citizens. [63] The deprivation of liberty for a significant period is believed to have a deterrent effect.

Gendreau et al 1999 argues the belief that imprisonment will reduce crime is merely a ‘belief’ as there is very little evidence if any to support the idea. [64] 

Gendreau 1999 research found that the longer the duration of imprisonment in fact increases the rate of recidivism. [65] Suggesting the aim of deterrence is highly ineffective. Additionally, looking at violent crime and imprisonment between 2003 – 2008 there appears to be no link between violent crimes reported annually and the number of offenders sentenced to imprisonment. [66] Clearly suggesting the number of offenders imprisoned does not have any direct or observational impact on the rate of crime. [67] If it did the number of violent crimes should have increased because fewer offenders were imprisoned however, this was not the case.

Beyleveld researches the empirical evidence on the general deterrent effectiveness of such legal sanctions. [68] ‘Ecological Comparisons” can be made in order to evaluate the effectiveness of deterrence. This is where offence rates in different jurisdictions over the same period, or the same jurisdiction over different periods are compared where the jurisdictions vary according to the manner they impose sanctions. [69] Therefore, a jurisdiction that imposes a relatively sever sanction for example a longer prison sentence then that jurisdiction will have lower offence rates then those with less sever sanctions. [70] However, Beyleveld found that there was no relationship between the severity of sanctions and the offence rates across different jurisdictions. [71] Demonstrating the empirical difficulties in proving the theory of deterrence.

Association studies have been increasingly used as a form of measuring the effectiveness of deterrence. This is where changes in law enforcement or punishment policies in one jurisdiction or across a number of jurisdictions are assessed to see how they correlation with the crime rate. [72] Looking at comparisons with Britain and the USA, The Charles Murray Report (1997) observed in the USA the risk of imprisonment has been rising whilst crime rates have been falling. [73] In England however, the reverse has been occurring. This was Murray’s support for the assumption the tougher sentencing policies such as greater use of imprisonment deter crime better. However, Murrays study has gained little support. Firstly, the conclusion seems flawed he argues a simple statistical link between imprisonment and trends in crime rates alone establishes a deterrent effect however, it could have been affected by a number of factors rather then the actual risk of punishment. [74] Furthermore, Murrays variable is ‘risk of imprisonment’ measured by the number of prisoners per 1,000 reported crimes. However, a change in the number of prisoners per 1,000 offences could reflect the changes in sentencing policies or even a change in the rate of catching criminals. [75] It is therefore, not possible to see whether the difference in crime rate trends is primarily associated with the degree of severity of sentencing policies.

Studies of perceptual deterrence have attempted examine potential offenders perceptions of various issues. [76] One of the methods of perceptual deterrence studies are cross-sectional studies, however such studies are beset my methodological difficulties. [77] In such studies the self reported criminal behaviour is in the past however, the perceived risks of punishment are those at the time of the survey. [78] The respondents estimates of punishment may have changed in this interval to the extent where offending causes a change in the sanction risk perception. [79] These studies therefore do not help in establishing whether sentence severity has a deterrent effect as they are conducted post criminal behaviour has occurred.

Some have turned to the alternative of longitudinal studies or perceptual deterrence. [80] The can be ‘panel studies’ (a survey of a given panel of respondents at several time intervals asking about past offending and perceived risks of punishment). [81] Or they can be ‘follow up’ studies (where member of a cross-sectional survey sample are followed up in arrests convictions etc). [82] These studies although avoid the issue of changing in sanction risk perception unlike cross-sectional studies because some offending occurs after the measurement of the perceptions of severity and certainty of punishment. [83] However, this method is also best by methodological difficulties. Minor and Harry (1982 describe such studies as “bad news” as studies have rarely found a relationship between perceived certainty or severity of punishment and subsequent behaviour. [84] Another problem is that of methodological validity Richard A. Wright (1994), points out, “Implicit in deterrence arguments is the notion that perception of the certainty and severity of punishment should virtually instantaneously influence behaviour”. [85] If the acts should influence behaviour immediately then it maybe difficult to measure if the subsequent period of these longitudinal studies is too long. [86] Often studies fail to say anything about the effectiveness of deterrence. Therefore, any argument stating that increased incarceration will decrease crime must be viewed with caution as there is little evidence to support such a claim.

Furthermore, Fredrick and Loewenstein (1999) study found that although incarceration is designed to be unpleasant over time offenders show considerable adaptation to prison life. [87] It has taught many offenders that prison is not so bad and risking imprisonment is not important when deciding to offend. Some offenders live a more deprived life than the average person. [88] Therefore, the threat of prison with its provision for shelter and meals to some may not be a worse alternative to their current lives. This indicates prison as a deterrent is simply not enough. It may mean that the criminal justice system may need to find harsher alternatives in order to produce a deterrent effect for example re-introducing the death penalty. However, even the death penalty has been proved as a weak form of deterrence. In the case of Gregg v Georgia [89] the United States Supreme Court concluded, “There are murderers, such as those who act in passion, for whom the threat of death has little or no deterrent effect”. [90] Therefore, the assumption made by deterrence theorists that harsher sentences deter is unreliable.

In conclusion, I feel that deterrence should no longer figure in the official aims of sentencing. The fact that many criminals are not aware of the legal rules manipulated to affect their behaviour already shows how deterrence is an ineffective aim of punishment. It is a crucial factor that potential offenders know of the sanctions in order for general deterrence to work. Furthermore, those that do know about the criminal rules prohibiting their conduct often view the benefits of crime outweigh the costs. Many of the assumptions deterrence theory relies on does not reflect the realities of offending. Furthermore, as discussed severe sentences affecting the rate of crime is empirically difficult to prove. The fact that there is not hard evidence in support of deterrence shows it should not be an aim of sentencing. It seems that decision makers are taking a risk when restricting ones liberty regardless of whether the sentence works in reducing crime. The deterrence theory does not explain why some individuals are law abiding. It may be because they recognise the benefits of societal order and not because they fear punishment for committing crimes. [91] 
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