 American Constitution 
Background
Philosophical Principles 
Democracy in 1787 when the constitution was written by the founding fathers in Philadelphia there was no large-scale democratic political system. Many feared the power of the mass people and the disorder which might result from the abandonment of absolute government. There began to be some sort of democracy to which slaves and women were excluded from but property owners were not. The constitution held the concept that citizens of the state should be able to influence and participate in government. 
Government By Consent John Locke famously insisted that any government can only be legitimate of it enjoyed the consent of the people. The constitution was designed to make mechanisms for establishing such consent. The system currently in place is for an elected legislative body (congress – House of Representatives and the Senate) to agree to laws or taxation on behalf of the people. 
Individual Rights the 1787 Constitution did NOT contain a clear statement of the rights of individuals. The revolutionaries wanted these rights for American citizens which they felt were being denied by the British government. Thus, the first 10 amendments to the constitution did just that, they are formerly known as the Bill Of Rights. These were formed from common law such as trial by jury, private enjoyment of property and freedom from imprisonment without trial. Although some of these were in the Magna Carta of 1215 but the Americans added entrenchment to it to protect it from government and to make it clearly stated. The protection of rights in the Constitution came out of the development of natural rights through philosophers such as Hobbes, Locke, Rousseau, and Paine. Especially Paine who’s work ‘The Rights Of Man’ helped the writing of The Bill Of Rights. 
Political Principles 
Limited government since the Americans had long been subdued to the uncontrolled sovereignty of George 3rd and parliament in London, it came as no surprise when the constitution involved limits on government in written form. Philosophers such as Locke said the way to do this was through the ability of the people to remove it. The government cannot pass laws that does not conform to the constitutional rules which is a big limitation on their power. 
Judicial Review this means that any dispute concerning the meaning or application of the Constitution must be resolved by a review carried out by the courts, ultimately the supreme court. A law must be challenged by an individual, organisation, or a state in order for the review process to begin. If a low or government action is deemed to be in breach of the constitution it is declared as unconstitutional. 
The Separation Of Powers there are 3 branches – The legislative (law making – the Congress), executive (policy making and implementing laws – the President and his agencies), and the Judiciary (law interpretation – the courts, especially the Supreme Court). French philosopher Montesquieu suggested that each branch should posses powers that will limit the other two. As long as they are separate and mutually powerful no one branch should ever become too powerful. This became known as ‘checks and balances’. Each branch is almost pitted against their enemy to ensure they do their job efficiently, the best jobs are done when there is competition. The President has the power to veto laws passed by Congress however equally the president can’t issue laws without the approval of Congress. The control and rely on each other. However this was sometimes not followed as President Franklin Roosevelt got elected 4 times in a row which clearly meant he had too much power. Nixon also invaded Cambria when constitutionally Congress are the only ones meant to declare war. The War Act was introduced in 1973
Federalism the task of making sure the states came together collectively and stayed that way through controversy was settles through the ‘federal settlement’. The legal device was designed to split sovereignty between the central institutions of government and the several states. States were satisfied their sovereignty was protected through the extremely entrenched constitution. States rights are protected by limitations upon the powers of the federal Congress and the President. The federal settlement gives political unity and regional autonomy to the states. 
The Structure Of The Constitution 
The Articles 
There are 7 articles in the Constitution which consists of the thoughts of the founders and their views on constitutional government together with philosophical principles established by Locke, Paine and Montesquieu. 
Article 1 The powers and limitations of the Federal Congress  
Article 2  The powers and limitations of the President and his Administration 
Article 3  The role of the judiciary, especially the Supreme Court 
Article 4  The nature of membership of the Union and citizenship defined 
 Article 5  Procedures for amendment of the Constitution 
Article 6  An affirmation of the supreme authority of the Constitution 
Article 7  Arrangements for the original ratification of the Constitution 
These articles did not include a clear statement of the rights of citizens. So the first 10 amendments to the Constitution was the Bill Of Rights. 
The Bill Of Rights 
The Bill Of Rights includes freedom of religion, freedom of speech and expression, the right to carry arms for self protection, right to trial by jury in serious cases, protection from excessive bail and ‘cruel and unusual punishments’ 
The Bill or Rights is still unclear in some areas from example, should there be limits to carry weapons? Does ‘cruel and unusual punishment’ include all judicial executions, some types or none at all? When things are unclear, lawyers, judges and politicians had to interpret it. Also voting rights were left out and Slavery was overlooked. Freedom of information and censorship has become an issue recently 
Amendments
Any amendment to the Constitution requires the approval of 2/3rds of both houses of congress, together with ratification by the legislative assemblies of 2/3rds of the states (38 out 50). It is a long and difficult procedure which was fully intended as this is an entrenched Constitution so changes can only be considered if there was broad support for such changes. 
During its life over 200 years the Constitution has only been amended 27 times. This is tribute to the complex amendment process and the ability of the founding fathers to create an enduring system. 
	                                        Constitutional amendments 

	Number
	Year 
	Detail

	12
	1804
	Revised the process for electing president and vice-president 

	13
	1865
	The abolition of slavery 

	14
	1868
	Establishment of equal rights, including their right to vote, for all males over 21

	15
	1870
	Voting rights not to be denied to anyone on the grounds of race, colour or religion 

	16
	1913
	Federal Income tax permitted 

	17
	1913
	Senate directly elected (before appointed by state legislatures) 

	18
	1919
	Prohibition of manufacture and sale of alcohol 

	19
	1920
	Voting rights for women established 

	21
	1933
	Repeal of the 18th amendment 

	22
	1951
	Presidents to have a maximum of two years of office (8 years) 

	26
	1971
	Voting age reduced to 18 



It can be hard to amend the Constitution as it has to go through so many people first. For example the Equal Rights Amendment was designed to force all stated to outlaw discrimination against women but having passed both houses of Congress it was halted in1982 after only 35 states gave their approval (need 38). 


The Status Of The Constitution 
John Marshall was chief justice of the Supreme Court when a number of important cases arose which shaped the meaning and status of the Constitution. 
Marbury V Madison (1803)
The power of Judicial Review was clarified during this case. Three main principles were established: 
· The Supreme Court has the right to undertake judicial review of cases brought before it in which constitutional principles are at stake 
· If the Supreme Court declares a law to be unconstitutional, it has no force and must be set aside 
· If there is a conflict between any ordinary law and a constitutional law, the latter must prevail. 
McCulloch V Maryland (1819)
· The state of Maryland was trying to defy federal law 
· Marshall ruled that in any dispute between the laws of the federal Constitution and the laws of a particular state, the federal Constitution must prevail. 
The Living Constitution 
The Supreme Court and the Constitution 
The Constitution has had only 27 amendments but this should not be interpreted to mean it is fixed or rigid, on the contrary it is constantly evolving and changing its practical applications through judicial review. 
The Constitution is always changing because: 
· Firstly circumstances are always changing, fresh situations arise which have not been addressed in the Constitution. For example the development of communications media which brought problems such as censorship, privacy and federal control of broadcasting
· Secondly, the make up of the Supreme Court itself is always changing, as judges retire and die. So while a ‘Conservative’ Court may allow capital punishment whereas a more liberal bench might outlaw it. 
· Thirdly, political sentiments and moral views change over time. 
Thus, the nature of the Supreme Court and its use of judicial review ensures the Constitution is always evolving. 
Gibbons V Ogden 1824
The rise in the interpretation of federal power – Central government power has tended to increase ever since the case, including trade between states. The state regulates what you can buy and sell. In the 1820’s people were trading black people. 
Dred Scott V Sandford 1857
· Should slaves be regarded as citizens in states where slavery was outlawed? 
· Civil War (Southen States fighting for their right to have slaves) the court upheld the case to public debate 
· In the end the Constitution was amended to end slavery (1865)
Pollock V Farmers Loan And Trust Company 1895 
· Started with federal government not having the Constitutional right to levy tax on income 
· After debate in 1913 16th amendment was passed allowing government to raise such tax 
Schechter Poultry Corporation V United States 1935
· President Roosevelt wanted to extend the power of federal government into industrial relations during the Great Depression. 
· The National Industry Recovery Act – who wanted to restrict working hours in order to raise employment opportunities. This was Roosevelts plan and almost seem like a dictatorship 
· Schecter Poultry said that this act went against the Constitution as it didn’t allow federal government to take such powers. 
· The court favoured Schechter 
· 2 years later Roosevelt managed to restore his policy
Brown V Topeka Board Of Education 1954
· Southern States schools were segregated until 1950’s (usually)
· The court held black had the right to attend schools 
· In 1964 President Lyndon Johnson past Civil Rights Act 
Baker V Carr 1962
· Magnified the courts ability to interpret the Constitution and its principles 
· 15th amendment, equal voting rights for all
· Baker V Carr says that electoral boundaries could have been manipulated to favour one political party. (gerrymandering) 
· Denied Certain voters equal rights 
· A new political principle emerged which states that the creation of electoral boundaries must be seen to be neutral and fair
Furman V Georgia 1972
· The court abolished the use of the death penalty 
· As it varied from state to state and court to court, your death could depend on luck 
· It was seen as ‘unusual punishment’ which is against the Constitution 
Gregg V Georgia 1976
· Public opinion began to change in favour of the death penalty 
· Court deemed, under most circumstances, execution for capital crimes could be Constitutional, now individual state decides whether to do capital punishment or not 
Roe V Wade 1973
· Concerning abortion 
· Right of women to seek an abortion during the first 3 months was passed 
Casey V Planned Parenthood Of Pennsylvania 1992 
· Supreme Court asked to reconsider stance on abortion 
· Compromise where states had more powers over the circumstances of abortion 
Adarand Constructors V Pena 1995 
· Challenge to the principle of ‘affirmative action’ or positive discrimination 
· Normally legal requirement of larger employers to take a certain ‘quota’ of members from ethnic minorities in order to have positive discrimination 
· Clinton had 2 liberal judges but a still the case was dismissed 5-4 majority declared that affirmative action was an unconstitutional interference in commercial practice. 
These develops the meaning and application of the Constitution, there has been interpretation, responsive to shifting public opinion and adaptation to changing circumstances. 
Legislation 
Constitutional amendment and judicial review ensure the Constitution is constantly evolving.
More flexible devices are needed to deal with rapidly changing circumstances 
Ordinary legislation/constitutional acts are these things through Congress 
Federal Regulation of Lobbying Act 1946
· Response to growth in the activity of pressure and interest groups in Congress 
· The act made all groups register with Congress in order to have access to legislators 
· They must declare the nature of their activities, the source of their funds, and the use to which the money has been put 
· This was a fresh circumstance not covered by the constitution. Legislation which eliminates the long process of constitutional amendment.
Civil Rights Act 1964
· President John F Kennedy was the architect of this legislation, but was assassinated before finishing it. Lyndon Johnson followed it through
· The Act prevented federal funds being given to any enterprise where racial discrimination was being practised 
· The constitutional provisions had not proved clear or detailed enough to prevent discriminatory practices to extra legislation was needed. 
War Powers Resolution 1973 
· The Constitution states that war may only be officially declared by Congress, however it also states that the President is the Commander-in-chief of the armed forces.
· This conflict over who had the real power to declare war came to a head when President Nixon secretly invaded Vietnam and Cambodia in the 1970’s. 
· Congress demanded the right to be informed, while the president recited his Constitutional rights.
· The Congress therefore passed the War Powers Resolution Act in 1973 despite the Presidents attempts to veto it. 
· This Act requires that the President informs Congressional leaders immediately after committing American troops to combat. 
· The President can commit troops for 4 to 5 months without declaring war and without being forced to withdraw by Congress. 
The resolution between the two parts has not been tested strongly as the wars after that were short lived. (EXCEPT IRAQ ASK DAVE HOW CONGRESS AND PRESIDENT FELT ON THIS. DID THEY DISAGREE??)  This is a prime example of how legislation can redefine constitutional settlements. 
Gramm-Rudman-Hollings (GRH) Act 1985
· The Act was a response to the growing fiscal deficit being experienced by the federal government 
· It reached alarming rates when President Regan was in office in 1983, it required the President and Congress to implement constitutional measures to restrict the activities of central government to reduce and eventually eliminate the deficit
· The Act proved to be virtually unworkable and the deficit continued to grow.  
Foreign Policy Declarations
The Constitution does not mention foreign-policy issues. At most, it states the powers of the President and Congress to declare war and the negotiation of treaties. The actual objectives of American foreign policy have been shaped by two key doctrines. 
 The Monroe Doctrine 1823 
· Alarmed by political disorder in Central and South American countries which resulted in interference by European powers, President Monroe, in the interest of the security and self defence of USA, declared that the western hemisphere affairs were the rightful concern of the USA and it would claim the right to intervene in that part of the world. The blockade of Cuba in 1963 by John F Kennedy in order to force the removal of Soviet missiles is a clear example to the operation of the doctrine. 
The Truman Doctrine 1947 
· After the end of World War 2, the Soviet Union was engaged in a programme of expansionism and so President Truman decided USA was going to be the defenders of the ‘free world’. 
· USA have defended vulnerable peoples from external invasion on numerous occasions. For example, the defence of West Berlin in 1949 and Kuwait in 1991. 
These doctrines are not constitutional or Acts of Congress but they have been considered powerful by Presidents and have been used in consideration when deciding foreign policy. 
Informal amendment 
· There are also ‘conventions’ or informal practices that determine how government operate. 
· Executive agreements are a typical example, these are contracts made by the President with foreign powers. They are not treaties and do not require the formal approval of Congress. 
· Likewise in Congress, they have conventions such as the House Of Representatives leading the Senate in issues over federal budget and similarly the Senate leading decisions on foreign affairs although constitutionally they have similar powers in these decisions.
· It is not legally binding or a constitutional requirement of the President to remove Department Heads over severe scrutiny by Congress. However this is something that has arisen over the years and become an informal amendment of the Constitutional doctrine of separation of powers. 
The British and American Constitutions compared 
Philosophical principles 
· The American Constitution is seen as more liberal whereas the British Constitution is more Conservative in nature. 
· Liberal ideas such as limited government, government by consent, separation of powers, safeguard of individual rights and the promotion of political and legal equality are fixed and not threatened in the American constitution 
· However in the British constitution it is seen that is should be allowed to change and develop along with social changes and so therefore there should be no fixed principles. For example when individual rights need to be sacrificed in the interest of public order, the British Constitution is flexible enough to do that. 
· American leaders and legislators are hampered by the rigid liberal principles of their Constitution, it reassures the people but makes fundamental political change difficult. 
Status 
· In the US the constitution is absolutely supreme, all laws and acts of government are subordinate to it. 
· In the event of a conflict, the constitution will prevail (John Marshall) 
· However, in Britain although constitutional principles are important, they can be subordinated to the needs of government and wishes of parliament, they cannot be constrained by the Constitution.  
 Codification 
· The American document has all the major aspects of the political system included 
· In Britain they don’t have a codified single document 
· Some of the British is written in statues and important documents 
· Some of America is not written like conventions like the relationship between executive and legislative branches of government. 
Entrenchment 
· The American Constitution is deeply entrenched, stubborn and safe guarded 
· As British parliament is so sovereign our constitution is flexible, changes can be made through a statue which is quick 
· However conventions are entrenched through tradition as they take long periods of time to develop and need lots of support to become established in the first place. 
· The changes in balance of power from central to local government in 1980’s shows flexibility of the Constitution. (Thatcher was in power in the 80’s and reduced the power of local government. She got rid of GLC and wanted all the power to herself) 
· USA Constitution is rigid, President Clinton’s vain attempts to increase federal responsibility for health care in the 90’s demonstrates the difficulties 
· UK is flexible but the European regulations that apply in Britain are deeply entrenched. 
Judicial Review 
· There are some similarities in both countries the courts have the power to challenge constitutional validity of executive actions against constitutional principles. 
· It allows the Constitution to be interpreted and re-interpreted according to circumstances 
· Parliament plays a bigger role in this process than Congress 

-The US Constitution is made up of seven articles and 27 amendments (10 of which is the bill of rights made all at one time) 
- The US Constitution was drawn up in Philadelphia in 1787 
- The first 10 amendments, The Bill Of Rights, was drawn up in 1791 
- Constitutional amendments can be proposed either by Congress( with 2/3 majority) or by national constitutional convention. 
- Amendments must then be ratified by 2/3 of the state legislature or 2/3 of the states in state constitutional conventions. 
-It was founded 225 years ago 




Does the Constitution still work? 
“My fellow Americans, our long national nightmare is over. Our Constitution works.” Gerald Ford 
NO! The Constitution is outdated 
War-Making powers 
Article II Section 2 states that: The President shall be the Commander in Chief of the armed forces. 
Article I Section 8 states that: Congress shall have the power to declare war 
Article I Section 9 states that: No money shall be drawn from the Treasury, but in consequence of appropriations made by law. ( Irangate was selling arms to Iran and using the money to support right wing group Contra in the 1980’s)Oliver North was in government 
This is an example of the checks and balances between Congress and the executive. Congress’s power to declare war and to approve all spending bills is meant to check the presidents power as commander-in-chief. But this simply no longer works. Congress has declared war only 5 times, the most recent in 1941. Yet since then the US military has been in almost constant use in overseas conflicts. 
Vietman (1960-75), Afghanistan 2001, Iraq 2003, Libya 2011
Congressional power of the purse was seen as limited during George W Bush Presidency in (2003-09) as congress proved unwilling or unable to exercise control over presidential foreign policy through the budgetary process. The power of the purse is not all its made out to be, especially in the field of national security and defence policy. 
Supreme Court confirmations  
Article II Section 2 of the Constitution states that: 
The President shall nominate and, by and with the Advice and Consent of the Senate, shall appoint judges of the Supreme Court. 
The issue is now with the way the Senate plays its ‘advice and consent’ role. There was a time when the decision made was based solely on judicial qualification and the voting was bipartisan. The process was cordial and quick. 
In 1975, John Paul Stevens was nominated by President Ford. Ford was a republican and the Democrats had a significant majority in the senate. Stevens was at the time regarded as a centrist/conservative judge and was replacing William Douglas a civil libertarian. Stevens was confirmed by the Senate 98-0 and the process took just 19 days. 
In 2010 President Obama nominated Elena Kagan. Obama was a democrat and the democrats held a healthy majority in the senate. Kagan was a liberal who replaced Stevens who ended up the most liberal member of the court. Kagan received the votes of only 5 republican senators in her 63-37 tally. It took 87 days in total. 
There has been an increase in the length of time of the confirmation process and a decrease in the level of bipartisanship. When George H. W. Bush nominated Clarence Thomas in 1991, Thomas described the confirmation process as ‘a circus, a national disgrace, a high-tech lynching’ 
John Paul Steven nominated by Gerald Ford in 1975 took 19 days to confirm 
Elena Kagan nominated by Barack Obama in 2010 took 87 days to confirm 
David Souter nominated by Bush in 1990 received 46 yes votes by the opposition party senators
Elena Kagan nominated by Obama in 2010 received just 5 yes votes by the opposition party senators 
In the confirmation process, senators from the president’s party lobby ‘soft ball’ questions at the candidate to make them look good while those from the opposition party try to embarrass the nominee.    
It can be argued that the provision of the Constitution is also past its used by date. 
The Electoral College 
The 12th amendment states that : 
The Electors shall meet in their respective states, and vote by ballot for President and Vice-President. 
It is over 200 years old and so many argue that it is outdated as:
· It is based in the principles of indirect election 
· It over-represents the voice of the small population states 
· The winner-takes-all principle (used in 48 out of 50 states) disotorts the result of the popular vote 
· It is unfair to national third parties 
· So called ‘rogue’ or ‘faithless’ electors can potentially sabotage the result. 
· It is possible for the presidential candidate who wins the popular vote to lose in the Electoral College and thereby win Presidency. This has occurred 3 times in 1876, 1888,  and 2000. In 2000, Democrat Al Gore won 48.4% of the popular vote to Republican George W. Bush’s 48%. Half a million people more voted for Gore over Bush. But because of the distortion of the Electoral College, Bush won the Electoral College by 271 votes to 266. 
· The closest attempt to modernising the voting system and abolish the Electoral College came in 1968 election where Richard Nixon beat Hubert Humphrey. The constitutional amendment was approved by the house 339-70 votes but it was stopped in the Senate so the chance to modernise the outdated Constitution failed. 
Guns 
The 2nd amendment states that: 
A well regarded Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed. 
Supreme Court justices and constitutional experts cant agree on what the words mean. Most liberals, Democrats and supporters of gun control legislation agree with the view that it meant to ‘enshrine in the Constitution a collective right with the emphasis on the first and second clauses relating to the formation of state militias. While most Conservatives, Republicans and opponents of gun control legislation agree  that it means to ‘enshrine an individual right with the emphasis on the third clause. In 2008 in a case between The District of Columbia V Heller in a 5-4 majority, the Supreme Court adopted the individualist view. 
The National Rifle Association say that guns don’t kill people, people kill people. In the UK, 4% of households own guns and the number of gun deaths is 1 per 100,000 people whereas in USA 39% of people own guns and the gun deaths is 9 per 100,000 people. This clearly shows that this amendment is outdated.
The outdated parts are war-making, judicial appointments, presidential elections, and gun ownership.
‘We are under a Constitution but a Constitution is what the judge says it is’ Chief Justice Charles Evans Hughes. Application for Constitution being flexible via judicial interpretation. 
Provisions where the Constitution has been updated through the Court’s interpretation: 
· 1st, 5th, 8th and 14th amendment 
· Engel V Vitale (1962), Texas V Johnson (1989), Furman V Georgia (1972), and Roe V Wade (1973).
The court has tried to ensure the Constitution keeps modernising however, whether it is democratic for them to have this role is another issue. 


Briefly describe the development of events leading up to the creation of the Constitution in 1787. 
· The size of USA brings with it the need for decentralisation and diversity comes in the form of laws that differ between states on matters such as elections, crime, and punishment. 
· The Conservative south stretches from Texas to Virginia 
· The liberal northeast includes Massachusetts and Rhode Island 
· LA and San Francisco is also quite liberal .
· USA started as 13 British colonies along the eastern seaboard of America from Maine in the north to Georgia in the south. 
· All had written charters setting out their form of government and the rights of the colonists. Democracy was limited. Each colony had a governor, a legislature, and a judiciary, each also had a property qualification for voting from which Women and black people were excluded. Slavery also existed. 
· Britain collected tax from the colonists but they had no representation in British Parliament. James Otis declared ‘ Taxation without representation is tyranny!’. This was the beginning to what became, in 1775, the American Revolution. 
· On July 4th 1776 America declared independence 
· After succeeding independence the ex-colonists failed to form a nation after The Articles of Confederation (1781) failed. 
· With squabbling over currency, commerce and other things a meeting was called in Philadelphia in 1787 where the Articles of Confederation were scrapped and the US Constitution was written. They aimed to form something with a strong centre but that preserved states’ rights and individual liberties. The answer was a federal constitution, a bill of rights, and an intricate set of checks and balances between the different levels and branches of government. 
How successful have the attempts to change the Constitution, been in the last 20 years? 
The Amendment Process 
· In order to amend the Constitution you must have a super majority (2/3rds) of both houses and the states. 
· Stage 1 is the proposal, this can be proposed by Congress or by a national constitutional convention. Congress need 2/3rds of state legislatures and convention needs 2/3rds of states. No national constitutional convention has ever been called. 
· Stage 2 is ratification, amendments proposed by Congress, are ratified by State Legislatures whereas National Constitutional Convention’s proposals are ratified by State Constitutional Convention. 
· During Bill Clintons presidency (1993-2001) there were 17 votes on proposed constitutional amendments. These occurred when the Republicans controlled both houses of Congress(95-2001). 
· Of the hundreds of amendments debated, Congress has only passed 33
· Six further amendments were attempted under George Bush (2001-2009), 3 of which were on the Flag Declaration Amendment. This has been attempted 6 times since 1995 and the support has tended to go down for it each time. 
· Of the 27 amendments to the Constitution, only one has been ratified by the state constitutional convention – the 21st amendment which replaced the 18th amendment. 
· Of the 33 amendments passed to them, 27 have been ratified by the states. 
· The latest amendment to fail was to guarantee equal rights to women in 1972 as only 35 state legislatures ratified it. 
What was the Bill of Rights? 
The Bill of Rights and later amendments 
· Of the 27 amendments the first 10 were proposed together by Congress in 1789 and ratifies by the states in 1791
· The Bill of Rights was designed to protect Americans from an over-powerful federal government 
TABLE OF BILL OF RIGHTS 
Why has the Constitution been amended so rarely? 
· There has only been 27 amendments, 17 of which have occurred in the last 210 years 
· This is because the Founding Fathers created a deliberately difficult process, with a super majority needed by both Congress and the states. 
· They also created a document, which is in parts, ambiguous which allows the document to evolve through interpretation without the need for amendment 
· The Supreme Courts power of judicial review allows ‘interpretative amendments’ rather than formal amendments 
· Americans don’t like tampering with the Constitution the amendment to prohibit the manufacturing, selling and importation of alcohol and the consequent amendment to repeal the prohibtation proved to be an important lesson.  

What do we mean by Separation of powers?
· The US Constitution divided the national government into three branches, known as the separation of powers. 
· Political power is spread among the legislative, the executive, and the judiciary – acting both independently and interdependently 
· This was an attempt to stop tyranny. Montesquieu wrote ‘ When the legislative, executive, and judicial branches are united in the same erson…there can be no liberty’ 
· The founding fathers wanted the branches to check the powers of the other branches. They wanted limited government who carried out essential duties, leaving citizens fundamental rights and freedoms as untouched as possible. 
· No person can be in more than one branch of the federal government at the same time. When President Obama was elected President he had to resign from his post in the Senate 
· Professor Richard Neustadt said of the separation of powers ‘it created a government of separated institutions sharing powers’ 
· They all check each other to balance the powers as S. E. Finer put it as being ‘like two halves of a bank note – each useless without the other’ .
Check and Balances 
Describe the way the executive checks the legislature. 
· The President is given the power to recommend legislation to the Congress which is done in January of each year and known as the State Of The Union Address 
· In front of Congress, cabinet members, and the 9 members of the Supreme Court, the President lays out his legislative agenda – effectively saying to Congress this is what I want you to debate and pass into law. 
· President George W. Bush used this to try and get Congress to focus on his war on terrorism and budget priorities in 2002. 
· The President also has the power to veto bills passed by Congress. During his 8 years in office, President Bush used the regular veto 11 times, including in 2007 on the State Children’s Health Insurance Programme. 
Describe the way the executive checks the judiciary. 
· The President nominates all federal judges to the trial, appeal, and Supreme Court. 
· Barack Obama has appointed two Justices so far, Sonia Sotomayor and Elena Kagan 
· The President also has the power of pardon. George W Bush pardoned 189 people in 8 years 

Describe the way the legislature checks the executive. 
· The executive has the most checks on them, Congress exercises 8 checks on the executive 
· Congress can amend, block, or even reject items of legislation recommended by the President.  In 2007 Congress blocked President George W. Bush’s attempts at immigration reform 
· Congress can override the President’s veto. To do this it needs to gain a two-thirds majority in both houses of Congress.  4/11 of George Bush’s veto’s were overrid by Congress, including his veto on Food Conservation and Energy in 2008 
· Congress has ‘the power of the purse’. All the money that the President wishes to spend on his policies must be voted for by Congress. In 2007, Congress tried to reduce President Bush’s spending on the military operations in Iraq 
· Congress has the power to declare war which is a check on the Presidents power to be ‘commander-in-chief’ of armed forces. Although this check seems to be in disuse as Congress hasn’t declared war since Japan in 1941, it does ask that the President asks for permission first like in 2002 when President Bush gained authorisation to take his troops to Iraq through congress on a 296-182 in the house and 77-23 in the Senate. 
· The Senate has the power to ratify treaties negotiated by the president, as long as it has a two-thirds majority. In 2006, the Senate ratified the USUK Extradition Treaty. 
· The Senate has the power to confirm many of the appointments the president makes to the executive and all of the appointments that the president makes to the federal judiciary. In the executive it is for posts such as cabinet members and only needs a small majority for confirmation. In 1999, Senate rejected President Clintons nominee to the trial court 
· Congress also have the power of investigation, usually through committees they can investigate the actions or policies of any members of the executive branch. President Bush’s handling of national security issues before and after 9/11 was investigated. 
· Finally Congress has the power to impeach any member of the executive branch. In 1998 Bill Clinton was impeached by Congress on the grounds of perjury and obstruction of justice but he was found NOT guilty in the subsequent trial. 
Describe the way the legislature checks the judiciary. 
· The power of impeachment, trial and – if found guilty by two-thirds majority – removal from office. 
· From 1986-89 Congress removed 3 federal judges from office – Harry Claiborne for tax evasion, Alcee Hastings for bribery and Walter Nixon for perjury. 
· Congress can propose constitutional amendments to to overturn a decision of Supreme Court 
· In 1896 the Supreme Court declared federal income tax to be unconstitutional, Congress proposed the 16th amendment granting Congress the power to levy income tax. It was ratified in 1913. 
Describe the way the judiciary checks the legislature. 
· The main power is judicial review where courts can declare Acts of Congress to be unconstitutional and therefore null and void. In 1998, in Clinton V New York City, the Supreme Court declared the Line Item Veto Act unconstitutional. 
Describe the way the judiciary checks the executive. 
· The power is judicial review again they can declare actions of any member of the executive branch to be unconstitutional. EXAMPLES
The political importance of checks and balances 
· They encourage a spirit of bipartisanship and compromise between the president and Congress. 
· This can cause gridlock, divided government can occur when one party controls presidency and another controls Congress. From 1977-1980 Jimmy Carter a Democrat controlled presidency and both houses of Congress. From 1969-2008 there was divided government for over 28 years of that period. 
· Divided government leads to more effective government because bills are scrutinised more closely, treaties checked more carefully, and nominees are questioned more rigorously in the confirmation process. Not since 1935 has the Senate rejected a treaty of a president of its own party. 
· Divided government can also lead to less effective government because of the treatment of Republican Supreme Court nominees like Clarence Thomas (1991) by a Democrat controlled Senate. And the impeachment proceedings conducted against Democrat President Bill Clinton by a Republican controlled Congress (1998-99). 
· Some Checks and Balances aren’t functioning as well in modern times. Modern presidents have conducted wars in Korea and Vietnam to name a few but there have been no congressional declarations of war. Impeachment used against Johnson and Clinton have become overtly political and the confirmation process of federal judges have become overtly politicised. 
How does the Constitution deal with federalism? 
· The compromise between a strong central government and state’s rights was to be federalism. It was what James Madison called ‘a middle ground’ 
· Federalism is when political power is divided between a national government and state governments. 
· Federalism involves a degree of decentralisation 
· The word federalism is not directly said in the Constitution but the meaning is in there though:
· First, the enumerated powers of the three branches of the federal government 
· Second, it was included in the implied powers of the federal government 
· Third, the federal government and the states were given concurrent powers like the power to tax
· Fourth, the 10th amendment reserved all remaining powers ‘to the states and to the people’. 
· Finally the Supreme court was to be the umpire of all disagreements between the federal and state government 
Describe the changing federal state relationship 
· There has been an increased role for the federal government because:
· Westward expansion – From 13 clustered colonies, settlement spread Westwards 
· The growth of the population – in 1790 there were just under 4 million people but by 2000 there were around 275 million. 
· Industrialisation- Government needed to regulate this so in 1903, Commerce and Labor departments were created. 
· Improvements in communication – Journeys that took days now only took hours through roads, railways and aircraft. People could communicate all over the world from phone to now email. 
· The great depression – After it hit in 1929 as the state governments did not posses the resources to deal with it they turned to the federal government. 
· Foreign policy – After the second world war America became a superpower so the federal government now had more foreign affairs to deal with 
· Supreme Court decisions – Decisions made by the supreme court have increased or decreased their power through the interpretation of the constitution. 
· Constitutional amendments – the passage of the 14th and 16th amendments. The 16th giving federal government the opportunity to impose an income tax. 
Describe the changing phases of Federalism 
· Federalism started with dual federalism. This was from the 1780’s-1920’s. The state governments exercised most political power. The focus was on state’s rights. The role of the federal government was limited to mainly money, war, and peace. 
· After the great depression and the wall street crash, cooperative federalism came about. This is when federal and state government’s cooperated in problems such as poverty, health, education, transport, and national security. This was the era of Roosevelt, Truman, Kennedy, and Johnson. The role of the federal government increased to compensate for the already big state government. New executive departments were created. Federal government were in charge of categorical grants where they got to decide what federal tax dollars were used on in each state. Federal government were also involved in a number of policy areas which were before only controlled by the state like education, transport and welfare. 
· Then there was new federalism, this saw the return of certain federal government powers back to state governments. There was a rise in block grants, which is when money given to states by federal government can be used by the state how they want within broad policy areas. 
Describe federalism under George W Bush























































































